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TO THE LXVItn VOLUME OF N. C. REPORTS. 


ABATEMENT OF A RULE BY DEATH. 


See Saerirr. 


ABATEMENT OF LEGACY. 


See WILLs, construction of, 1, 2, 3, 4, 5. 


ACCORD AND SATISFACTION. 


1. The principle is too well established and too long acquiesced in to be 
disturbed, that an agreement by a creditor to receive a part in discharge 
of the whole ofa debt due to him by a single bill, is without considera- 
tion and therefore void. 

2. To this rule there are exceptions, as if: 

1. A less sum is agreed upon and received before the day of payment- 
2. Or at a different place. 

3. Or money’s worth. 

4, Or where a general composition is agreed upon. 

— McKenzie vy. Oulbreth, 534. 


ACT OF ’96. 


* See Crnimnat Proceepryes, 


ACTION IN THE NATURE OF A QUO WARRANTO. 


See Manpamus, 3. 


ACTION FOR INJURY CAUSING DEATH. 


1. In actions to recover damages for an injury resulting in death, brought 
under our act, the correct rule touching the guantum of damages, is, the 
reasonable expectation of pecuniary advantage, from the continuance 
of the life of the deceased. 


2. In such actions, evidence of the number of children left by the de- 
ceased, is inadmissible as irrelevant and calculated to mislead the jury. 


%. In such actions, it is competent to prove the age, strength, health, 
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skill, industry, habits and character of the deceased, with a view to ar- 
rive at his pecuniary worth tohis family. Aes/er v. Smith, 154, 


ACQUITTAL, ITS EFFECT. 


See Criminat PROCEEDINGS. 


ACTS OF ASSEMBLY. 


See Sratutes ConstrRveEv. 
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ADMINISTRATORS AND EXECUTORS. 
B 


After a judgment fixing an executor with assets, and a return of an 
execution issued thereon, nulla bona, the proper mode to subject such 
executor personally, is by motion founded on notice and not by civil 
action. 

Writs of scire facias consisted of two classes, the object of the first 
class being to remedy defects in, or to continue an action; that of the 
second class to commence some proceeding. 

Proceedings in the nature of a sci. fa., of the first class, are almost in- 
dispensable in the administration of justice, and the object of the Code 
was merely to abolish the name and form of writs of this class, and 
simplify the process into a notice or summons, to show cause why fur- 
ther proceedings should not be had to provide further relief, in matters 
where parties had had a day in Court, &c., and not to effect the sub- 
Stance of the remedy. 


On such motion, the Judge may allow the defendant to make any de- 
fence which he could have availed himself of, under the old scire facias 
proceeding. 

The form of pleading and practice to be pursued in order to subject 
executors and administrators personally, under the former system, elu- 
cidated by Dick, J. McDowell vy. Asbury, 444. 

When a father is indebted to his children, and gives them property 
or money at their maturity or marriage, the presumption is that this 
is a payment of the debt and not an advancement. This presumption, 
however, is liable to be rebutted by the facts in the case, 


If money is given toa son-in-law, under similar circumstances, or paid 
by the father-in-law, as surety, the same rule applies. 


Ifa father, while acting as executor, receives into his possession a 
number of slaves bequeathed to his children, and afterwards sells one 
of them, and retains and controls the others until their emancipation ; 
Held, that in an action for the hire ofsaid slaves, &c., it shall be deter- 
mined, as a fact, whether he converted, or intended to convert, the 
slaves to his own use, or whether he held them as trustee or bailee for 
his children. Ifthe former, a debt is established, and the presumption 
above referred to applies—otherwise it does not. 
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9. A trustee is generally entitled to commissions, but whena person is 
trustee by reason of his being executor, and voluntari y assumes con- 
trol of a fund willed to minor children, he not being thei guardian, he 
is not entitled to commissions. 


10. A father is bound to support his children if he has ability to do so, 
whether they have property or not, and he is not entitled to any credit 
for such support, in a settlement of accounts between them and himself. 


11. In an action for an account, against an executor, the personal repre- 
sentative, and not the children of a deceased legatee, should be made a 
party. Haglar v. McCombs, 345. 


12. The rights of an administrator, de bonis non, relate to the death of 
the intestate, and he is bound only by such lawful acts of the previous 
administrator as were done in due course of administration; for any 
devastavit on the part of the former administrator, the administrator de 
bonis non ought to recover the value of the goods wasted, by an action 
on the bond of his predecessor; but where the sureties on the bend 
are insolvent, such action would be unavailing, and therefore, unneces- 
sary. 

13. Itisthe duty of the administrator, de bonis non, to complete the 
administration of the estate, by collecting the unadministered assets, 
applying them in payment of debts, and when there are no personal ef- 
fects, to obtain license to sell the real estate. 


14. The sale of real estate by the heirs at law, within two years after 
the death of the intestate, is void as against the creditors and the ad- 
ministrator. Rev. Code, ch. 46, sec. 61, Acts of 1868-’69, ch. 113, sec. 
105. Badger v. Jones, 305. 


15. Where an administrator suld land of his intestate for the payment 
of debts, and previous to the sale an agreement was made between 
him and the creditor of the estate, ‘‘that if he would buy the land he 
should have credit on certain claims and notes over which he had con- 
trol, and which were due from the intestate, to the amount that he (the 
administrator) could pay pro rata ;” and the creditor on the faith of 
such agreement bought the land: held, that in an action on the bond 
given for the purchase-money, the defendant had a right to give in 
evidence the agreement, and was entitled to credit according to ite 
terms: held further, that such agreement need not be reduced to writ- 
ing, and that it was not contrary to the policy of the law. Norton v. 
Edwards, 367. 


16. If asimple-contract creditor receives payment of the executor, a 
bond-creditor cannot afterwards, cither at law or in equity, compel the 
simple contract creditor to refund, for both are creditors, and the cred- 
itor first paid, may, with good conscience, retain the money, and leave 
the bond-creditor to his action as for a devastavit. 
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is 17. Nor is this principle varied by the receipt of property in satisfaction 
“ instead of money ; Provided, the property is taken at a full price, bona 
he fide, and, without notice that the executor is contriving to defeat the 
priority of the bond-creditor. 
0, 18. Case.—The daughter of a decedent being very solicitous to cause his 
it debts to be paid, on being assured by the executor that her own and his 
f (the executor’s) debts are the only ones outstanding, buys from the ex- 
ecutor certain property, and executes her notes to certain persons, 
creditors of the executor, and it afterwards appears that the testator 
f owed other persons: held that these facts warrant a rescission of the 
i transaction. 
f 19. Inthe case above stated, our Courts having refused to adopt the 
doctrine of the English Courts, by which a purchaser from a fiduciary 
, is compelled to see to the application of the purchase-money—had the 
purchase-money been paid, the purchaser would have been protected in 
j her title, but as the purchase-money had not been paid, the fund will 
: be arrested and applied in a due course of administration, Whitted y. 
f Nash, 590. 


ADMISSIONS. 


See Atrorney, 8, 9, 10—Confessions. 








ADVERSE POSSESSION. 
1. When one in possession of a tract of land, conveys the same in trust 
for the payment of debts, and afterwards the sa‘d land is sold at exe- 
cution sale, and bought for the benefit of the bargainor’s wife, and the 


Or eteaeti 


said bargainor remains in possession during his life time, and the wife 
continues the same to the bringing of an action of ejectment: held, 
that such possession is not adverse to the trustee, nor to the purchaser 

at the sale under said deed of trust, 
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Where a deed of trust is made to secure certain specified debts, one 
of which is tainted with usury, and a purchaser buys at the trustee's 
sale, for valuable consideration, and without notice of the illegality of 
the consideration of the said debt: /eld, that his title is not affected 
thereby. 

If a deed contains a declaration of trust in favor of several creditors, 
and one of the debts secured is feigned or usurious, and there be no 
combination between the creditors, to whom the true debts are due, 
and the grantor or person for whose benefit the feigned debt is inserted, 
there can be no reason why the declaration of trust in favor of the true 
debts may not stand, and the feigned debt be treated as a nullity 
HeNeil v. Riddle, 290. 
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AMNESTY. 

1, After the rehabilitation of the State, parties, who had been arrested 
as recusant conscripts, hada right of action against their captors. 

2. But such causes of action have been destroyed by virtue of the Am- 
nesty Act of 1866. 

3. The seizure of the property of a recusant conscript, at the time of his 
arrest, is a mere incident to the arrest, and the cause of action therefor 
follows the fate of the principal cause, and, is likewise embraced, by that 
act. 

The Amnesty Act, thus understood, is not liable to animadversion, as 
having the effect to divest “vested right,” or otherwise infringe any 
provision of the Constitution. 

5. During the late rebellion, the Confederate States, and the States 
composing it, were, to all intents and purposes, governments de facto, 
with reference to citizens who continued to reside within the Confede- 
rate lines, hence, the Constitution of the Confederate States and the acts 
of its Congress, and the Constitution of the State as then ordained and 
the acts of its Legislature, constituted, during the continuance of the 
rebellion, THE LAW OF THE LAND. 

6. The scope and effect ofthe Amnesty Act was to recognize this prin- 
ciple. 

7. The Amnesty Act is not only constitutional, but a wise, beneficent 
and remedial statute, and should be liberally construed, on the maxim 


privatum incommodum publico bono pensatur. Franklinv. Vannoy, 145 


ANIMALS. 


See Criminat Action. 


ANSWER TO RULE ON ATTORNEY 


See ATTorNey. 


APPEAL. 


See Crimivat Proceepines. 


APPEALABLE ORDERS. 
See Issues, SerrLement 7" 


APPLICATION OF PURCHASE MONEY. 


See ApministRAToRS AND Exscurors, 19. 


ARREST. 


See AMNESTY. 
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AFTER-ACQUIRED INTEREST. 


See Trust Estaves, 3. 


AGREEMENT. 


See Accord AND SATISFACTION. 
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If goods are sold to a party, on the representation of one professing 
to be his agent and are afterwards delivered to such party and invoiced 
to him, and the invoice received and the goods are used by him, he is 
bound for their value, and under such circumstances it is immaterial 
whether the person professing to be agent was such or not. 

In order to avoid such responsibility, the party to whom the goods 
were sent should have, on the receipt of the invoice, promptly refused 
to receive—otherwise, silence gives consent under the maxim qui tacet 
‘ lamat. 

The invoice was notice that the credit was given to such party. 

In such case it is immaterial that the officers of such party (a corpo- 
ration) did not intend to induce the seller to believe that the corpora- 
tion had bought and would pay for the goods, or that they would not 
have kept the goods if they had not known that the corporation was 
bound to pay the seller for them. 

The rule is, that when one, by his conduct, unintentionally, gives 
another reasonable ground to believe that a certain state of facts exists 
other acts on the belief so induced, that he will be damaged if 
true, the person so inducing is estopped as to the other, after- 


and the 
it is not 
wards to deny the existence of such a state of facts. 

The retention of the goods and silence, after receipt of invoice, fur 
nished reasonable ground to cause the sellers to believe that the corpo- 
ration ratified the sale and may naturally have prevented them from 


taking such action as they otherwise would for their security. 


It was erroneous, to permit the plaintiffs, on the trial below, to testify 
that such agent informed them before the sale, that he had in his pos- 
session a letter, from an officer of the defendant, authorizing him to 
purchase the goc xis for it—such evidence is not liable to animadversion 
as evidence to prove the contents of a writing by parol—the evidence 
not being directed to show that there was a genuine letter, containing 
such contents, but merely the representations of the agent as to the 
contents of a letter, in confirmation of the plaintiff's evidence that the 
credit was given to the corporation and nct to the agent, Miller y. The 


Land and Le trnebee r Company, nos 








672 








INDEX. 












ARTIFICE. 


See Criuinat Actions. 
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ASSUMPSIT. 


See Acency—Accorp AND SATISFACTION. 


ATTORNEY, DUTIES AND LIABILITIES OF. 
1, 


An answer to a rule on an attorney of the Court to show cause why, 
under pain of contempt, he should not pay into Court a snm of money 
received by him fora client, which admits the receipt and non-payment, 
but, denies any application of it to his own use; which avers its loss, 
but, in consequence of long continued drunkenness, respondent could 
not tell how ; suggesting as a supposition, that respondent had burnt 
it or put it away in some secret place to prevent his destruction of it; 
and avowing an inability to find it after diligent search : Aeld, to be in- 
sufficient, and to authorize a further rule on respondent to pay the 
money inte Court, or show cause why he should not be attached. 


But a return to such second rule, which avows, that after making 
every effort to comply with the rule, it is out of respondent's power to 
do so: that he is wholly insolvent, has nothing wherewith to support 
himself and family , could obtain no aid from his friends and relations, 
and has no credit ; and that in failing to perform the order, heintended 
no contempt of the Court, and deey ly regretted his inability to do jus- 
tice to his client: held, to be sufficient, and entitled the respondent to 
be relieved from arrest and imprisonment, because the Court was satis- 
fied that it was not in his power to pay the money into Court. 

If a party is ordered to execute a deed and refuses to do it, he will be 
kept in jail until he does do it, for that is a thing which he can do. So, 
if an attorney, by false representations, procures his client for an inad- 
equate Consideration, to assign the cause of action, he will be impris- 
oned uutil he shall execute a release and ‘re-assignment ; but when a 
maa is ordered to pay money into Court, and swears that after every 
effort, it is out of his power to pay any part of it, (in the absence of any 
suggestion to the contrary,) that is an end of the proceeding; for the 
Court will not require an impossibility, or imprison a man perpetually 
for a debt, he having purged himself of the contempt. 


In such a case, on a rule against the attorney to show cause why his 
name should not be stricken from the roll, this Court, prior to the Act 
of the General Assembly, ratified Apri! 4th, 1871, possessed the power 
to make such rule resolute, and would have felt it their duty to have 
taken that course. 


By the proper construction of that Act, this Court is shorn of its 
power to disrobe an attorney, except in the single iastance, where he 
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has been indicted for some criminai offence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convicted or pleaded guilty. 


6. The Act of 1871, fails to provide any power to be used in the stead 
of the former power of the Court, and so is a disabling and not an ena- 
bling statute. 


7. The words “convicted, or in open Court confessed himself guilty of 
some criminal offence,” used in this Act, have acquired a technical 
meaning, and must be construed to convey the idea that the party has 
been convicted by a jury, or has in open Court, when charged upon an 
indictment, declined to take issue by the plea of not guilty, and con- 
fessed himself guilty. 


8 The admissions of an attorney, made in an answer to a rule to show 
cause why he should not be attached for contempt in failing to pay 
money into Court, which he wrongfully withholds, is not such a “‘con- 
fession in open Court,” as is contemplated by the Act. 


9. Such admission cannot be considered technically as a confession, be- 
cause it is not voluntary as when one is charged on an indictment, and 
confesses his guilt in open Court, but the respondent was compellable 
under heavy pains and penalties, to answer under oath. 


10. To allow his answer to be used as a confession to establish guilt, 
would be objectionable as a means to compel him to criminate himself 
on oath, and for such an inquisitorial proceeding there is no precedent 
in the Courts of any country which enjoys the rights guaranteed by 
Maena Carta. 


11. The wrongful retention of a client’s money by an attorney, was, be- 
fore the passage of the late Act, not a direct, but aconstructive contempt, 
made so by the common law, to enable the Court to purge the Bar of 
unworthy members. 


12. Whether this Court possesses the power to punish under the circum- 
stances, by virtue of section 2, chapter 177, Acts of 1868~’69, for mis- 
behavior as an attorney in his official character under paragraph 8, sec, 
1, discussed, but no definite conclusion afrived at. 


13. But, if it were clear that this Court has full power to punish, by fine 
and imprisonment, for a constructive consequential contempt, it might be 
questioned whether this Court, which was not created for the punish- 
ment of criminal offences, should, on mere motion, inflict such punish- 
ment, while the proceeding to disbar i: suspended to await farther pre- 
liminary steps, should any be taken, in the Superior Court. 

14, Fine and imprisonment is not the appropriate remedy to be applied 

to an attorney, who, by reason of moral delinquency or other cause, has 

shown himself to be an unworthy member of the profession. Kane v. 

Haywood, 1. 

43 
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BANKRUPTCY. 
1, 


6. 


1 


The District Courts of the United States have general original juris- 
diction in all matters appertaining to the estate of a bankrupt; and 
they may exercise extra territorial jurisdiction, in collecting the estate 
and adjusting the claims of the creditors of the bankrupt, when the 
Court ef Bankruptcy can fairly and fully determine the rights of the 
parties interested. 

In all matters of controversy, when the subjects in dispute are ofa 
local character, the rights of the parties must be determined in the local 
Courts. 

When a mortgagee, by the terms of the mortgage, has a right to fore- 
close, when an adjudication in Bankruptcy is made, this right cannot 
be administered by a District Court, sitting as a Court of Bankruptey 
in another State. The State Courts can afford a remedy by foreclosure 
or sale, and at the same time allow the assignee to have the full benefit 
of the equity of redemption. Whitridge v. Taylor, 273. 

When an execution for costs, incurred in this Court, has been returned 
unsatisfied, and the party is insolvent and entitled to moneys, in the 
Clerk’s office of this Court, this Court will order, that the office-costs 
be deducted from the moneys so due to him. 

Although such execution-debtor is adjudicated a bankrupt, it will 
not affect this conclusion, as the assignee quoad hoc takes, subject to 
all the equities of the bankrupt. 


The povition and legal status of an assignee, discussed and explained 
by Ropmay, J. Clerk’s Office v. Bank, 214. 


BARGAINOR AND BARGAINEE, HOW FAR ESTOPPED. 


See Tenants anp Tenancy—Trust Estates. 


BASTARDY 
1. 


It is not the sole purpose of the Act, reldtive to “Bastard Children,” 
Rev. Code, Chap. 12, to require the putative father to indemnify the 
county, but likewise to maintain the child. 

As to past maintenance, there is no difference between that and future 
maintenance, so far as the power of the Court is concerned. 


When a person was charged with being the father of a bastard child, 
and gave bond for his appearance at the next term of the Court, and, 
before the term of the Court, the child died: held, that it was error in 
the Court to discharge such putative father npon payment of costs, 
and, without making an order requiring him to give bond. What 
kind of order, should be made in such cases, is in the discretion of the 
Court. The statute seems to require some order in every case. State 
v. Beatty. 648. 
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BEQUEST. 


See ADMINISTRATORS AND Execurors. 


BLOOD OF FIRST PURCHASER. 


See CoLLATERAL Descents. 


BONA FIDES. 
See Estorret. 


BONDS. 
See Intecat ConsIpERATION, 


BOND AND SIMPLE CONTRACT CREDITORS. 
See ADMINISTRATORS AND Executors, 16, 17, 18. 


CANONS. 
See CoLLaTeraL Descents, 


CAPACITY, TESTAMENTARY. 


See Mentat Capacity. 


CARRIERS OF GOODS. 


1. When goods are shipped to a consignee, over a railway, the shipper 
cannot, by notice te the carrier, compel him to stop the goods at an in- 


termediate point. 


2. Whether an agent of such carrier may not bind his principal by an 
express contract to hold the goods quere, but such contract must, at 


least, be an express one. 


“ 


the delay. 


4. The receipt of the tobacco by the consignee, and having it stored, was 
not a waiver of the liability of the defendant, for sending it without 
orders, for the plaintiffs were not obliged to give up their tobacco by 
refusing to receive it at Columbia, and charge the whole value to the 
defendant, nor were they obliged to send it back and charge the de- 
fendant with the expense and delay; they had their election to receive 
the tobacco, keep it in Columbia and charge the defendant with what 





Where tobacco was shipped from Thomasville, via Charlotte and con- 
signed to a party in Columbia, and was sent off from Charlotte, by rail to 
Columbia aceording to the bill of lading, and the tobacco was received by 
the consignee in Columbia, but no express contract to hold at Charlotte 
was shown, the measure of the shipper’s damages is the cost to send it 
back, or what it would have cost to send it back, and compensation for 
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2. 
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it would have cost to put the tobacco back in the place from which it 
was wrongfully sent. 


The shipment of tobacco from Charlotte to Columbia. on the 4th day 
of February, 1865, cannot be deemed the proximate cause of its loss, by 
the burning of Columbia by Gen. Sherman, on the 17th of the same 
month, Pinniz v. C.d& S. C.R. R. Co., 34 


CARRIERS OF PASSENGERS. 
1, 


The policy of the law requires common carriers to use a high degree 
of care, in transporting passengers, to guard against probable injury, 


It is their duty to transport and place their passengers safely at the 
point of destination, and ifinjury to the passenger ensues from a failure 
to observe due care, the carrier is prima facie responsible, 


Where a passenger jumped off ofa railroad train, while running at a 
speed of from two to four miles an hour, and this was the proximate 
cause of the injury complained of, and contributory negligence is al- 
leged, the true criterion of the care required from the passenger is that 
degree which may have been reasenably expected from a sensible per 
son in such situation. 


A passenger on a railroad train had a right to expect that the carrier 
had employed a skillful and prudent conductor, who had experience 
and knowledge in his business sufficient to correctly advise and direct 
him as to the proper time and manner of alighting from the train. 


Where, when the usual signal was given for slackening the speed of the 
train, the conductor went with a passenger and his companion out on 
the platform to assist them in getting off safely, and such passenger, 
without any directions from the conductor, voluntarily increased dan- 
ger by jumping off the train while in motion, the carrier is not respon- 
sible for an injury resulting therefrom ; but if the motion of the train was 
so slow that the danger of jumping off woyld not be apparent to a rea- 
sonable person, and the passenger acted under the instructions of the 
conductor, then the defence of contributory negligence would be un- 
availing. 

Where there was evidence tending to prove that the intestate of the 
plaintiff informed the conductor that he wished to get off at a certain 
point, and on approaching the place, the conductor went with him and 
another, upon the platform of a rear-car, and the intestate got upon 
the step of the platform, preparatory to springing off, the conductor cau 
tioning him not to “jump off yet,” and when, a few moments after, the con- 
ductor said “now is your time, jump,” and thereupon he jumped off and 
on to a platform, fell down and rolled under the train and was killed, 
the train at the time going much slower by degrees than before the 
brakes were blown on, the other passenger alighting immediately after 
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it the intestate, running along with the train, rather than jumping off at 
right angles, that he was not able to “take up” for several yards, that 
intestate, when he jumped off, had under his left arm a stencil-plate about 





“ the size of an ordinary barrel-head, between two pieces of very thin plank, 
Rg also, a satchel of sufficient capacity to hold two quarts, to which were 
attached light leather straps, passing around his shoulders, and that 
intestate also had a book, in size, ten inches by five, and plaintiff re- 
quested the following instructions to the jury: “that ifthe jury should 
find that the defendant did not stop its train along side of the place 
= where the intestate desired to alight, and that the conductor, while 
passing such place, (a platform) and when the cars were moving at 
from two to four miles an hour, directed the intestate to alight, and he 
7. obeyed the direction he was justified in doing so, and his act, in law, 
ae was not contributory negligence, hindering a recovery:” held, that the 
refusal of the Court, to give such instructions, was erroneous, and en- 
be: titled the plaintiff to a venire de novo, Lambeth vy. N. C. R. R. Co., 494. 
te 
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CERTIORARI. 
See Pracrice—Cope. 
Practice —CRrIMINAL. 


CHALLENGE FOR CAUSE. 


See CrimmvaL PRocEEDINGs. 
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CHALLENGE TO JUROR. 

1. Itis settled, that a witness, who swears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals who had spoken disparagingly of the witness and what was 
said. This is every-day practice. There is a difference between an 
examination in chief and a cross-examination, when the party endeay. 
oring to sustain the witness, whose general character is attacked, may 
go into particulars as to persons, and what they said. 

When a witness was called, to impeach the character of another wit. 
ness, and stated that he did not know the general character of said wit- 
ness, he ought to have been told to stand aside. Counsel have no right 
to cross-examine their own witnesses. 

A challenge to a juror must be made in ‘‘apt time,” and before the 
jury are empannelled. If, after a jury have been empannelled and 
charged, exception is made, it isnot in “apt time.” After verdict it is 
a matter of discretion for the judge, whether, under such circumstances, 
he will grant a new trial. State v. Perkins, 126. 


CHARGE ON LAND. 


Where a deed was made by a father to his son, in pursuance of a previous 
agreement, and contained the following clause, to-wit, “for, and in con- 
sideration of $200, and the faithful maintenance of T. L. and wife, P. 
L., hath given and granted unto the said T. L., a certain tract of land, 
to have and to hold, &c,” held, that this stipulation constitutes a charge 
upon the land, in the hands of the heir-at-law, though not upon the per- 
sonal estate in the hands of the administrator. Laxton v. Tilly, 327 


CIRCUITS, EXCHANGE OF. 
See ExcnancE or Crecurts. 


CODE—PLEADING. 

1. Where a note was given, and made payable to A, as guardian, and it 
was afterwards, in settlement, delivered to the husband of the ward 
without endorsement: Aeld, that a suit upon said note was properly 
brought in the name of the guardian, to the use of the husband and his 
wife. 

2. A trustee may sue in his own name, or he may join his cestui que 
trust ; and the trust, between guardian and ward, may be kept alive 
after a settlement,‘if they so choose, without aay purpose. Mebane v. 
Mebane, 334. 

3... The object of the Code was to abolish the different forms of action 
and the technical and artificial modes of pleading used at common lew, 
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but not to dispense with such degree of certainty, regularity and uni- 
formity, as are deemed essential in every system adopted for the ad- 
ministration of justice. 


4° The pleadings must contain the same substantial certainty, now, as 
was formerly requisite in a declaration, &c., and unless the defendant 
controverts the facts alleged they must be taken as true for the pur- 
poses of the action. C. C. P., 127, 

5. The word “plead” used in the Act of 1868-69, chap. 76, sec 4, must 
be regarded as an inadvertence and was not intended to change the 
Code ‘system. 

6. An entry on the docket of “general issue, stat. lim. with leave,” is not 
sufficient pleading, and, in the discretion of the Judge below, would 
authorize judgment of nil dicit. , 

7. If a complaint is founded upon an assumpsit for goods sold, a final 
judgment without proof of value, &c., a8 upon a default, is erroneous. 

8. In such cases the Clerk must ascertain the amount due in the mode 
prescribed by sec, 217, C. C, P. 

9. The entry onthe docket was sufficient notice of appearance to entitle 
the defendant to the five days notice under the statute. Oates v. Gray, 
442. 

10. A demurrer for want of jurisdiction can only be sustained, where the 
want of jurisdiction appears upon the face of the complaint. 

11. Where a note was given in 1862, there is presumption that it was 
given for a loan of Confederate money; but that presumption is not 
conclusive. The facts necessary to authorize the application of the le- 
gislative scale are matters of defence, and must be pleaded when the 
note sued on does not, prima facie, show that it is applicable, and, when 
it does so show, a defendant must in some way claim the application of 
the scale. 

12. A demurrer to the jurisdiction of the Superior Court will not be 
sustained, where it appears in the complaint, that the note sued on was 
for more thrn $200, notwithstanding said note may, prima facie, be 
subject to the legislative scale. Bank of Charlotte v. Britton, 365. 

13. The survivor of two joint guardians may sue on a note payable to 
such guardians, as such, and on his death, pendente lite, the suit is pro- 
perly revived in the name of his personal representative. as executor 
or trustee of an express trust, under sec. 37, C. C. P., notwithstanding 
that the wards have arrived at full age and the note was assigned by 
the plaintiff to one of them. 

14. Notwithstanding that sec. 80, ch. 113, Acts 1868-66 be regarded as 

repealed by subsequent acts, and although it provides “that any execu- 

tor or administrator against whom an action is pending in any Court 
of this State, a» who has heretofore entered pleas in such actions, 
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may hereafter, (as a matter of right, and without costs,) amend, strike 
out, or change such pleas at his discretion,” yet the provision does not 
contemplate the exercise of such privilege at any indefinite period, 
but an application thereunder must be made within a reasonable time, 

15. A delay until the fourth Court after the passage of the Act is unrea. 
sonable and works a forfeiture of the right, and the granting of such 
motion is wholly in the discretion of the Court below. 


16. Whether interest on a guardian note can be compounded after his 
death, guere, bnt such difficulty may be obviated by a remission of the 
interest alleged to be in excess, even in this Court. Biggs v. Williams 
427. . 

17. If the defences set up in an answer are worthy of consideration, they 
cannot be deemed frivolous. 


18. In such case the plaintiff should reply or demur, and if the demurrer 
be overruled, it becomes the duty of the Judge to allow him to plead 
over, unless it is manifest that such demurrer is frivolous, does not 
raise any question of law worthy of serious consideration, and is inter 
posed merely for delay. 

19. The spirit and intent of the Code is that actions shall be tried as 
speedily and cheaply as possible and upon their merits. 


20. An answer to a complaint on a covenant for the payment of money, 
executed by the defendants, and alleged to have become the property 
of the plaintiff by successive assignments, which alleges that there 
was a condition under-written said covenant, to make it void if the 
land for which the covenant was given. was subject to incumbrances, 
and that at the time of the execution of the same, said land was subject 
to the lien of an execution against the covenantee, and further, that 
the assignment of the covenant from the covenantee was procured by 
duress and fraud, and while the covenantee was mentally incapacitated 
to contract, and that the plaintiff took his assignment with full knowl- 
edge of these facts, and that the plaintiff -had caused a previous action 
on the same, in the name of the covenantee, to be brought, which had 
been dismissed, and had filed a bill to compel the covenantee to allow 
the use of his name for that purpose, which had also been dismissed, 
and that afterwards the defendant had, after a full account with the 
covenantee, procured his release of the cause of action, held that such 
defences are not frivolous, but are worthy of serious consideration. 


Swepson v. Harvey, 436. 


CODE PRACTICE, 
See Pracrice—Cope. 


COGNIZOR, LIABILITY OF, 
See Crumnart Procereprnes, 1. 
Mad 





CODE C. P. CONSTRUED. 
Sec. 215. Skinner v. Maxwe tt, 45. 
Secs. 244, 266. McKerruan v. Waker, 95. 
Sec. 128. Gress v. Futter, 116. 
Secs. 366, 368, 369, 392. Howerron v. Tare, 231. 
Mort v. Tare, 231. n. 
Sec. 181. Watsa v. Hart, 283. 
Sec. 397, Srare v. Aparr, 298. 
Sec. 508. Fronesercer v. Ler, 3338. 
Secs, 55, 57. Mespane v. Mepane, 334. 
Sec. 217. Parker v. House, 374. 
Sec. 508. Lepserrer v. Osporne, 379. 
Sec. 224, Anprews v, Prircuert, 387. 
Sec. 133. Crece v. N. Y. W. S. S. Co., 391. 
Secs, 133, 301. Kimxman v. Drxon, 406, - 
Sec. 303. Werner v. Tartor, 412. 
Title IX, Chap. TV. Toms v. Warsox, 417. 
Sec. 402. Green v. Moore, 425. 
Sec, 37. Brees v. Wittiams, 427. 
Secs. 68, 249. Gupeer v. Barnp, 438, 
Secs, 98, 127, 133, 217. McDowett v. Aspury, 444. 
Sec. 192. McKesson v. Hennesser, 473. 
Sec. 61. Isuer v. Foy, 547- 


COLLATERAL DESCENT. 

1. It is well settled that in descended estates, where the persun last 
seized dies without leaving issue, or brother or sister of the blood of 
the first purchaser, but a half-sister not of such blood, and remote col- 
laterals of such blood, the inheritance shall descend upon such remote 
collaterals, rather upon such half-sister. Dozier v. Grandy, 484. 

When lands descend to collateral relations, under the Act of 1868, 
(Rev. Code, ch. 38, sec. 1, rule 4) the collateral relations of equal de- 
giee take per stirpes and not per capita, Cromartie v, Keap, 382. 


COMITY. 


See Coyriict or JurRispicTion, 


COMMISSIONS, 
See Apministrators anp Execurors, 9. 


COMMON SCHOOL REGISTERS. 


See Evipence. 
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COMMON CARRIERS. 


Se Carriers. 


See License. 
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COMPENSATION. 
See Expert, pay of, &c. 


Jurors, pay of, d&c. 


COMPOUND INTEREST. 
See Cope—Pieapine, 16. 


COMPUTATION OF TIME, 


See Cruminat Procerepines. 7, 8. 


CONDITIONS PRECEDENT; DEPENDENT, é&c. 
1. 


An action on a note payable “six months after a ratification of 
treaty of peace between the United States and the Confederate States,” 
is premature and cannot be sustained. 


The event constitutes a condition precedent which has not and will 
not be performed. McNinch v. Ramsay, 229. 


The stipulation contained in a contract in these words, viz: ‘A B 
contracts with C D to furnish, at Long Creek furnace, from 500 to 1000 
bushels of coal daily at 64¢ cents per bushel, to be measured at the pit , 
C. D. to furnish the timber gratis, wherever he may see fit, reserving 
groves and fruit trees and advance to A B all the money, weekly, ne- 
cessary to pay off the wood-choppers—coal to be paid for on delivery at 
the furnace,” are dependent, and if, without fault on the part of the 
owner of the furnace, and without legal excuse, the other fails to deliver 
the quantity of coal agreed to be deljvered, the owner of the furnace 
being sued for the value of the coal, &c., furnished, may properly set 


up such failure by way of counter-claim. Burton v. Wilkes, 04. 
“4 


CONFEDERATE MONEY. 


See Wits, construction of, 


CONFEDERATE TRANSACTIONS. 


Where the defendants in an action of debt upen a promisory note, 
given in 1862, proposed to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plaintiff in the 
action, held that such evidence was immaterial. 


Under the ordninance of 1865, and the act of 1866-’67, a party to an 
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action has a right to show that the consideration of the note sued on, 
was property, and the value of the property; and when money was 
borrowed, to rebut the presumption of the law, by proving that it was 
not to be paid in Confederate currency, but in some other money or 
article. 


.8 Evidence cannot be introduced to contradict or vary a written con- 


tract, except in the cases authorized by the Act of 1866-67. The 
general rule of evidence in reference to such contracts, being still in 
force, with the exceptions stated. 


In an action which was commenced before the C. C. P., a defendant 
cannot claim, by way of set-off or recoupement, unliquidated damages 
arising out of an executory contract. Terrell v. Walker, 244. 


Case: A Clerk and Master who executed bonds as such in 1860-64-66, 
and collected in May, 1862, a well secured note, in Confederate currency, 
where he was directed, only to collect the annual interest due thereon, 
and invested the proceeds in 7-30 Confederate bonds: Aeld, that the 
bond of the defendant, given in 1869, was not liable for the laches of de- 
fendant in May, 1862. Ward v, Hassell, 389. 


See Copg-Pieapine, 11. 


CONFESSIONS. 


1, 


=. 
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2. 


The confessions of a prisoner ought to be received with great cau- 
tion, and unless they are free and voluntary, and without fear pro- 
duced by threats, or inducement of temporal advantage, ought to be re- 
jected. 

The examination of a prisoner as to his own guilt, taken before a 
committing ma gistrate, is not admissible in evidence, as the statement 
is made under the constraint of an oath, and therefore, not voluntary. 
The objection to the admissibility of such evidence, is much stronger, 
ifthe prisoner be under arrest. 


Te authorize the introduction of parol evidence as to confessions of a 


prisoner, taken before an examining magistrate, it must appear affirm- 
atively that there was no examination recorded as required by law. 


Under the act of 1868-’69, ch. 178, the prisoner is entitled to the ben- 
efit of counsel, and, before his examination it is the duty of the magis- 
trate to inform him of the charge against him, and “that he is at liberty 
to refuse to answer any question that may be put to him, and that his 
refusal shall not be used to his prejudice.” Such examinations are ju- 
dicial confe ssions, and the policy of the law requires them to be taken 
under the protecting cantion and oversight of the judicial officer—this 
caution is an essential part of the proceedings and must be given to a 
prisoner under arrest,to render his examination, admissible in evidence 
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. The reason of the statute extends to an inquisition by a coroner, Ip 


this respect, he is an examining magistrate. 


When a prisOner is brought before a coroner while he is holding an 
inquisition, and aftar witnesses had been examined, a post mortem exam. 
ination made, and a verdict entered up, in answer to a question asked 
by the foreman of the jury ‘‘confessed,” Ae/d, that although after the 
first question was put, the prisoner was cautioned by the coroner not 
to answer, the caution came too late to afford the protection which the 
law requires, and the confession was inadmissible. 


When a physician was examined as a witness. and stated that he had 
examined the prisoner, and was of opinion that she had been delivered 
of a child within three or four days, and it was proposed te ask him 
“whether, from his experience and knowledge of females, in three or 
four days after the delivery of a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer, or know what she was talking about?” eld, that 
the question was proper, and should have been allowed. 


The rule of law in criminal cases, requiring proof beyond a reasona- 
ble doubt, does not require the State, even in a case of circumstantial 
testimony, to prove such a coincidence of circumstances as excludes 
every hypothesis except the guilt of the prisoner. The true rule is, 
that the circumstances and evidence must be such as to produce a moral 
certainty of guilt, and to exclude any other reasonable hypothesis. 
State vy. Matthews, 106. 

The admissions of guilt of one who had, prior to making such admis- 
sions, been induced by fear or the hope of benefit, to confess himself 
guilty of a criminal charge, cannot be used against him, unless it be 
shown by the most irrefragible evidence, that the motives which in- 
duced the first confession had ceased to operate. 


10. Hence, when a party had been persuaded to make a confession of 


guilt, through a promlse of immunity from prosecution therefor ; held, 
that in the absence of clear proof that such inducement had ceased to 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible. State v. Lowhorne, 638. 


The words “convicted, or in open Court confessed himself guilty of 
some criminal offence,” used in this Act, have acquired a technical 
meaning, and must be construed to convey the idea that the party has 
been convicted by a jury, or has in open Court, when charged upon an 
indictment, declined to take issue by the plea of not guilty, and con- 
fessed himself guilty. 


12. The admissions of an attorney, made in an answer to a rule to show 


cause why he should not be attached for contempt in failing to pay 
money into Court, which he wrongfully withholds, is not such a “con- 
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fession in open Court,” as is contemplated by the Act of April 8, 1871. 


13. Such admission cannot be, considered technically as ageonfession, be- 


cause it is not voluntary as when one is charged on an indictment, and 
confesses his guilt in open Court, but, the respondent was compellable 
under heavy pains and penalties, to answer under oath. 


14. To allow his answer to be used as a confession to establish guilt, 
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-would be objectionable as a mean to compel him to criméinate himself 
on oath, and for such an inquisitorial proceeding there is no precedent 
in the Courts of any country which enjoys the rights guaranteed by 
Maena Carta. Kane v. Haywood, 1, 


See Evipence. 


CONFLICT OF JURISDICTION. 
1, 


The Circuit Court of the United States, is not, in any sense, a foreign 
Court: its judgments and process bind proprio vigere, and create legal 
rights, which the State Courts are bound to recognize, and, will enforce 
when the estate or property, subject to the right, comes within their 
control, 

Executions issued from the United States Courts create a lier from 
their éeste, 

Where a judgment was obtained, in the Circuit Court of the United 
States, and execution was issued thereon and levied upon the land of 
the defend->+ in said execution, and when a Sheriff had other execu- 
tions from .be State Courts, against the same party, issued upon jadg- 
ments, some of which were of lien before and others after, the teste of 
the execution from the Circuit Court, and the sheriff had levied upon 
and sold the land of the defendant, Ae/d, that the plaintiffs in the exe- 
cution from the United States Court were entitled to the residue of the 
money in the hands of the Sheriff after satisfying the judgments of a 
pricr lien to theirs, and that upon a rule in the Superior Court, the 
Judge should have ordered the application accordingly. Coughlan v. 
White, 102. 


CONSIDERATION. 


See Intecat ConsIpERATION: 


CONSTITUTION CONSTRUED. 
Art. X. (Howmesreap.) 





Horton v. McCall, 159. 
Ladd v. Adams, 164 
Johnson v. Cross, 167. 
Watts v. Leggett, 197. 
Dellinger v. Tweed, 206. 
Burns y. Harris, 509. 
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Art. IV., Sec. 14. (Excnaner or Circuits.) 
Howes v. Mauney, 218. 


Art. IV., Sree. 12. (Duration or a Court.) 
State v. Adair, 298. 


Arr. IV., Sec. 10. (Supervisory Power.) 
State v. Beverly Jefferson, 309. 


Art. IV., Sec. 4. (Jupicrat Power.) 
State v. Pender, 313. 


Art, IV., Sec. 25. (Penpine Suits.) 
Green v. Moore, 425. 


Arr. IV., Sec. 17. (Junisprotion or Prospate Courts.) 
Sprinkle v. Hutchison, 450. 


Art. IL, Sec. 14. (Passace or Private Laws.) 
Art. V., Sec. 1. (Taxation—Egquation.) 


Art, VIIL, Sec. 1. (Formation or Corporations.) 
Appendix, 655. 


CONSTITUTIONAL LAW. 


1. “The Governor shall nominate, and by and with the advice and con- 
sent of a majority of the Senators elect, appoint al} officers, whose oftices 
are established by this Constitution, or which shall be created by law, 
or whose appeintments are not otherwise provided for, and no such of- 
ticer shal] be appointed-or elected by the General Assembly.” Section 
10, Article 3, Constitution. 


The words contained in the above section of the Constitution, ‘whose 
appointments are not otherwise provided for,” mean provided for by the 
Constitution, and the words “‘no such officer shall be appointed or elec- 
ted by the General Assembly,” are superadded as an express veto upon 
the power of the General Assembly, whether such office shall be estab- 
lished by the Constitution or be created by au Act of the General As- 
sembly. 


te 


$ 


A public office is an agency for the State, and the person whose 
duty it is to perform that agency, is a public officer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the office itself. Nor is it 
material whether one act or a series of acts are required to be done. 


The Act of the General Assembly, passed April 6th, 1871, giving to 
the President of the Senate and the Speaker of the House of Represen- 
tatives, the power to appoint “all proxies and directors in all corpora- 
tions in which the State has an interest,” creates a public office and 
fills the same by appointment of the Legislature. It is, therefore, un. 
constitutional. 
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5. The power of the General Assembly to repeal an act, which had been 
passed since the adoption of the Constitution, and accepted by the Rail. 
road Company as an amendment to their charter, discussed by Pearson 
C. J. Clark v. Stanley, 59. 


6. The power of the Courts to declare statutes unconstitutional is a high 
prerogative, and ought to be exercised with great caution; they should 
‘not declare a statute void, unless the nullity and invalidity of the act 
are in their judgment placed beyond a reasonable doubt; and such rea- 
sonable doubt must be solved in favor of legislative action.” 


The Act of the General A- sembly of 1866-67, entitled ‘An Act rela- 
ting to debts contracted during the war,” and allowing either party to 
show, on the trial, the consideration of the contract, and requiring the 
jury in making up their verdict to take the same into consideration, is 
not unconstitutional, King v. W. & W. R. R. Co., 277. 

8. The Acts of the General Assembly, restoring to married women, their 
common-law right of dower, are unconstitutional, so far as they apply 
to marriages contracted prior to their passage. Wesson d& Hunting v. 
Johnson, 189. 

See Dower. 

HomEsTeap. 
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CONSTITUTIONAL CONSTRUCTION, 


1. The power of the Legislature to confer criminal jurisdiction on the 
Chief Magistrates of towns and cities, stands on a different footing from 
the power to confer civil jurisdiction. 


2. By the 4th section of Article IV, of the Constitution, the judicial 
power of the State ‘. vested in a Court for the trial of impeachments, a 
Supreme Court, Superior Courts, and Special Courts. The jurisdiction 
of Special Courts is defined by section 19 of the same Article. 


8. The Act of 1868-69, chap. 178, and chap. 2, ef the particular act, 
sec. 1, page 432, gives (among other officers enumerated) to Mayors, 
Superintendents of Police or other chief officers of cities and towns, 
power “to cause to be kept all laws made for the preservation of the 
public peace,” &c,: and chap 3, sec. 1, of the sameact gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chapter,” 
but no final jurisdiction is given to them by any part of said act. 


4. The power thus given to the chief officers of towne, &v., can be sup- 
ported by the authority given the Legislature by the Constitution, to 
create Special Courts for cities and: towns, and it can be no objection to 
the act in question, that it does not authorize these officers to try per- 
sons charged with misdemeatiors, but simply to arrest and bind them 
over. State v. Pender; 813: 
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The 22th section of Article 4 of the Constitution, which provides “the 
State shall be divided into twelve districts, for each of which a J udge 
shall be chosen, who shall hold a Court in each county, at least twice 
year, to continue, for two weeks,” does not by express words, or neces- 
sary implication restrict the Legislature from passing an act authoriz- 
ing a Judge, under certain circumstances, to continue a Court longer 
than two weeks. 


CONSTRUCTION OF STATUTES. 


See Srarures Consrrvep. 


CONSTRUCTION OF WILLS. 


See Wiis, construction of. 


Where a party has a witness summoned in his behalf, and the said 
witness is in attendance upon the Court, but is neither sworn, tendered 
or examined: /eld, that according to the practice in this State, the at- 
tendance of said witness should be taxed against the party by whom he 
was summoned. 


Where a material witness had been summoned and is not present at 


the trial, but has theretofore been in attendance, and the question is 
made in apt time, the party summoning the witness, has the right to 
tax the attendance of such witness against his adversary only, in case 
of satisfactory proof of the materiality of the witness, and that his ab- 
sence was on account of sickness or other sufficient cause. Lo/tis v. 
Razter, 340. 

When an execution for costs, incurred in this Court, has been return- 
ed unsatisfied, and the party is insolvent and entitled to moneys, in the 
Clerk’s office of this Court, ordered, that the office custs be deducted 
from moneys so due him. 

Although such execution-debtor is adjudicated a bankrupt, it will not 
affect this conclusion, as theassignee quoad hoc, takes subject to all the 
equities of the bankrupt. Clerk’s Office v. Bank of Cape Fear, 214. 


COUNTER-CLAIM. 
1, 


To an action by ap administrator, appointed before Ist July, 1869, 
on a note executed to himself as administrator for the purchase of land 
sold under a license from Court, a judgment, guando, obtained previous 
ly by the purchaser, against such administrator, is inadmissible as a 
defence, either by way off set-off or counter-claim. 


Whether such would be the case if there were no other debts against 
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the estate, and the defendant was certainly entitled to have the assets 


applied to his claim, guere. Brandony, Allison, 582. 


‘ 


In an action which was commenced before the C. C. P., a defendant 
cannot claim by way of set-off or recoupement, unliquidated damages 
arisicrg out of an executory contract. Terrell vy. Walker, 244. 


The stipulations contained in a contract in these words, viz: A B 
eontracts with C D to furnish, at Long Creek furnace, from 500 to 1000 
bushels of coal daily at 64g cents per bushel, to be measured at the pit ; 
CD to furnish the timber gratis wherever he may see fit, reserving 
groves and fruit trees, and to advance to A B all the money, weekly, 
necessary to pay off the wood-choppers—coal to be paid fbr on delivery 
at the furnace,” are dependant, and if, without fault on the part of the 
owner of the furnace, and without legal excuse, the other fails to deliver 
the quantity of coal agreed to be delivered, the owner of the furnace 
being sued for the value of coal, &c., furnished, may properly set up 
such failure by way of counter-claim. Burton v. Wilkes, 604. 


COUNTY BONDS. (Chatham.) 


Whether the General Assembly possesses the power to forbid the 
the Board of Commissioners of a county to levy and collect a tax to 
pay an existing debt of the county, when such board is commanded to 
do so by the order of a Superior Cuurt having jurisdiction of the mat- 
ter, and whether in such case the board must take the responsibility of 
deciding this question, so that, should the statute be held constitutional, 
the return would be responsive and sufficient—otherwise the persons 
composing the board subject themselves to fine and imprisonment for 


contempt, quere. 


The statute, however, of 1871, Acts of 1870-71, chap. 114, forbidding 
the Board of Commissioners of Chatham county from levying or col- 
lecting any other tax except for the accruing current expenses of the 
county, is relieved from the imputation of being unconstitutional, for 
while forbidding the levying of a tax, the scope and effect of it is to 
empower the board to raise the necessary amount to discharge the lia- 
bilities of the county, outstanding at the time of the ratification of the 
act, by issuing, and selling in the market, coupon bonds, and a man- 
damus lies to compel the issuing and sale thereof to pay debts out- 
standing when the act was passed. 


The general rule is, that no return to a peremptory mandamus is suffi- 
cient except that it has been obeyed, but if a statute be enacted, after 
such peremptory order, forbidding obedience and making obedience 
impossible, such new matter will, of necessity constitute, a sufficient 
return, provided the statute is constitutional and within the law-mak- 
ing power. 


45 












INDEX. 











4. 


> 


Per Pearson, C. J., arguendo; If the only proper construction of the 
statute is that the creditors of the county are put to the alternative of 
accepting coupon bonds, or be without remedy because the board are 
forbidden to jlevy or collect any tax except for accruing current ex- 
penses of the county, thus making a direct conflict of power between 
the Judge of the Superior Court and General Assembly, as assumed by 
the counsel for each party, there would be much force in the objection 
that it impairs the obligation of contracts. 


But this construction is too narrow. and the one first indicated is the 
true one, not only as warranted by the terms of the act, but by the well 
settled principle governing the construction of statutes, namely, that 
where a statute admits of two constructions, one of which is consistent 
with the Constitution and the other is questionable as violative of good 
faith and as tending to impair the obligation of contracts—in other 
words, if a thing may be done in a rightful way, or in a wrongful way, 
it shall be presumed to have been done in the rightful way. 


In this case, on the coming in of the return, setting forth the provi. 
sions of the statute under consideration, the Court below should have 
modified the order so as to require the board to raise the money in the 
mode provided, for the act being constitutional, protected the board 
from the charge of contempt. 

Ordinarily the successful party is entitled to costs of this Court, but 
they are refused in this case for peculiar reasons. Sedberry v. Com- 
missioners of Chatham, 486. 


CONTEMPT. 


See ATToRNEY, passim. 


CONTRACT. 


See IttecaLt ConsIDERATION. 


Conprrrons PRECEDENT. 
LICENSE. 











CONTRIBUTION BETWEEN LEGATEES. 
See Wits, construction of. 


CONTRIBUTORY NEGLIGENCE. 


See Carriers oF PAssENGERS. 


CONVICT. 


See Expenses or Conveyine Convicts. 
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e CONVICTION. 

of See ATTORNEY. 

€ 

, CREDIBILITY. 

See CriminaL Proceepines, 

' CREDITOR AND DEBTOR. 

. See Accorp aNnD SagIsFacrion, 
l 

t CREDITOR AND SURETY, 

| See Surery. 


CRIMINAL PROCEEDINGS, 


1 When a defendant in an indictment entered into a recognizance for 
his appearance at a term of the Superior Court, and he appeared at said 
term and the cause was continued, but he was required to enter into 
bond for his appearance at the succeeding term, which he failed to do, 
and departed without leave of the Court; held, that he might be called 
out on a subsequent day of the term and the failure noted upon the re- 
cord. 





fe 


In such cases it is not regular to enter a judgment nisi. ‘*A recogni- 
zance is a debt of record, and the object of a scire facias is to notify the 
cognizor to show cause wherefore the cognizee should not have exe 
cution of the sum thereby acknowledged. No judgment of forfeiture is 
required before issuing a scire facias, State v. Smith, 620. 


ge 


Where a State’s warrant was issued against several persons, one of 
whom was not arrested, but went before a Justice of the Peace and 
entered into a recognizance to appear at a future time, and failed to 
appear, and the Justice afterwards re-issued said warrant, without any 
special command endorsed thereon: held, that the person who had en- 
tered into the recognizance, could not be arrested on said warrant. 
That the warrant was functus officio, and that the officer acting under 
it wasa trespasser, Stale v. Queen, 615. 


4. No appeal is allowed on the part of the State, where a general ver- 
dict of not guilty has been rendered. State v. Phillips, 646, 


5. Where a Judge in charging a jury used this language, to-wit: “Ifher 
character, (referring to a witness,) is of ordinary respectability, you 
will take her testimony to be true, unless she is fully and thoroughly 
contradicted,” it iserronevus. It is the province of a jury to pass upon 
the credibility of a witness, and the weight ef testimony, and al- 
though the witness may be never so reputable, yet, where there is 
conflict of testimony, the Court cannot tell a jury that they must take 
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the testimony to be true. Such a charge is in violation of the Act of 
1796. 

Nor is this error corrected, where the Judge in a subsequent part 
of the charge uses language, in referring to the same witness, suscepti- 
ble of two constructions, State v. Parker, 624. 

When an assault and battery was committed on the 12th day of March, 
1869, and a bill of indictment was sent and found a true bill on the 17th 
day of April, 1871; Aeld, that the statute of limitations was a bar 
to the prosecution, notwithstanding a warrant was issued on the 12th 
day of March, 1871, tried on the 17th of April, and dismissed at the 
prosecutor’s cost. 

The law is well settled, that a person born on the tirst day of the year 
will be twenty-one years of age on the last day of the year, and on the 
earliest moment of the day. For such purposes the law does not re- 
gard the fractions of aday. State v. Mason, 636. 

Upon the rendition of a verdict of not guilty against a defendant in 
an indictment, he is entitled to his discharge, nothing more appearing 
against him. 

10. A Judge bas no right to set aside a verdict of not guilty, nor to 
grant a new trial, on the motion of the State. 

11. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 

12. Where a matter involves the power of the Superior Court and error 
in its exercise, as where in a capital case, a Judge improperly dis- 
charges a jury, and refuses to discharge the prisoner; the record of the 
Court below may be brought up for review by a writ of certiorari in 
the nature of a writ of error. Art. 4, sec. 10 Constitution. 

13. In snch case the proper course is to ask for a rule to show cause 
why the writ should not issue, and as a foundation for the order, the 
Court will require a } etition in due form. 

14. In atrial for a capital felony, the Judge, for sufficient cause, may 
discharge a jury and hold the prisoner for another trial ; in which case, 
it is his duty to find the facts and set them out on the record, that his 
conclusions upon matters of law, arising upon the facts, may be re- 
viewed by this Court. 


15. It is the duty of a Judge to be personally present in Court, and to 
find, judicially, the facts upon which his conclusions are based. Judi- 
cial power cannot be delegated. Where, therefore, a Judge is absent 
from the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does ; Aeld, to be error and the prisoner in such case is 
entitled to his discharge. State v. Jefferson, 309. 


16. In an indictment for a misdemeanor, a defendant has a right to chal- 
lenge a juror for cause, and this right is not confined to capital cases. 
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17. Where a defendant proposes to challenge a juror for cause—and the 
judge announces generally that such challenges are “unusual,” except 
in capital cases—it is not necessary that the defendant should name 
the particular juror, nor assign a special cause. 


18. The supposed analogy between a cause of challenge and an excep- 
tion to evidence does not exist. State v. Fulton, 632. 

19. Therefore, sec 397, C C. P., which authorizes a Judge, “in case the 
term of a Court shall expire while a trial for felony, &c., is in progress, 
to continue the same as long as may be necessary for the purposes of 
the case,” is not unconstitutional. 


20. Where a witness, in a case of homicide, stated to another person 
that she had received several severe wounds, and believed she would 
die, and desired a neighbor to be sent for; that she wanted to “‘tell all 
about it, and who did it;” eld, that such statements were competent as 

‘ confirmatory testimony, and the fact that the witness said she would 
die, would furnish no ground for their exclusion. 


21. It is competent for a magistrate to state what a witness swore be- 
fore him in regard to the homicide, although he afterwards committed 
the statement to writing. Such statement could only be referred to, 
to refresh his memory, and was properly treated as a memorandum. 


22. Where one of the prisoners in this case was present and heard a 
conversation between the magistrate and his (prisoner’s) father, and 
saw the confusion of the father when a certain statement was made in 
regard to the principal State’s witness; held, that this fact was admissi- 
ble as confirmatory testimony. 


23. Afier jurors are sworn, but before they are empannelled, it is com- 
petent for the Court to allow a challenge for cause. State v. Adair, 298. 


24. The power of the Legislature to confer criminal jurisdiction on the 
Chief Magistrates of towns and cities, stands on a different footing from 
the power to confer civil jurisdiction. 


25. By the 4th section of Article IV. of the Constitution, the judicial 
power of the State is vested in a Court for the trial of impeachments, a 
Supreme Court, Superior Courts, and Special Courts. The jurisdiction 
of Special Courts is defined by section 19 of the same Article. 


26. The Act of 1868-69, chap. 178, and chap. 2, of the particular act, 
sec. 1, page 432, gives (among other officers enumerated) to Mayors, 
Superintendents of Police or other chief officers of cities and towns, 
power “to cause to be kept all laws made for the preservation of the 
public peace,” &c.; and chap 3, sec. 1, of the same act gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chapter, 
but no final jurisdiction is given to them by any part of said act. 
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27. The power thus given to the chief officers of towns, &c., can be sup. 
ported by the authority given the Legislature by the Constitution, to 
create Special Courts for cities and towns, and it can be no objection to 
the act in question, that it does not authorize these officers to try per- 
sons charged with misdemeanors, but simply to arrest and bind them 
over. ° 

28. There is nothing in the Constitution, taken altogether, prohibiting 
the Legislature frem giving to cities and towns the power of selecting 
and designating their chief officers. State v. Pender, 313. 


CRIMES. 


See Camunat AcTION, 


CRIMINAL ACTION. 





1, The owner of land in an incorporated town, may lawfully remove a 
house from one part of his land to another, notwithstanding that, on 
petition filed for the purpose, the town authorities have ordered the 
laying out of a street on that portion of the land to whieh the house 
was removed, the street not having been actually laid off and located 
prior tosuch removal, and the owner of the land not having notice of 
the petition. 

2. 4 Whether, in such case, land can be taken without just compensation, 
quere, but it certainly cannot be taken to subserve private interests, as 
when an inhabitant seeks te cause a street to be located on the lahd of 
another, because it will facilitate such applicant in the erection of a 
store to be used for his private benefit. Statev. Whitaker, 630. 


ad 


The turkey is a domestic animal ; therefore, when a bill of indict- 
ment charges that ‘‘A B, one turkey of value of six pence, of the goods 
and chattels of C D, feloniously did steal, take, and carry away ;” held, 
that such indictment is sufficient in law. ' 


4. Distinction between stealing domestic animals, and animals fere na- 
ture stated by Borpen, J. State v. Turner, 618. 


5. The object of the Act of 1865-’66, entitled “An Act to prevent will 
ful trespass on lands,” &c., was to keep off intruders, and to subject 
them to indictment if they invaded the possession after they had been 
forbidden. 


A forcible trespass ‘‘is a high-handed invasion of the actual possession 
of another,” he being present, the title is not drawn in question. 
Where a person whe had made an entry, believing a tract of land to 
be vacant, and had procured a warrant of survey, and, under said war- 
rant of survey, had entered upon the land in the possession of another; 
held, that although the land was not vacant, yet that such person 
could only be guilty of a civil trespass and not a forcible one, as above 
defined. Statev. Hanks, 612. 
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7. Two persons may be charged in the same bill of indictment with re- 
tailing contrary to the statute, and one of them may be convicted and 
the other acquitted. 


When one contracts to sell a gallon of spirituous liquor, and a por- 
tion, viz: less than a quart, is delivered at the time of the contract of 
sale, and afterwards the money is paid and three-quarts delivered, and 
subsequently the remainder of the gallon ; held, that this is not a viola- 
tion of the statute, unless it was an artifice to evade the law, and such in- 
tent was a question of fact, which ought to have been submitted to the 
jury. State v. Simmons, 622. 


» 


If one, by trick or contrivance, gets possession of the goods of an- 
other, and the act be done in such a way as to show a felonious inten- 
tion to evade the law, he is guilty of larceny, as where in addition to other 
instances, stated in State v. Deal, 64 N.C., one snatches money from 
the hands of a man, and immediately escapes to evade the process of 
law. State v. Henderson, 62’. 
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CURING ERROR IN CHARGE. 


See Crmmat Proceepines, 6. 
INSURANCE. 


DAMAGES. 


See Insunction. 


DEATH CAUSED BY NEGLIGENCE. 


See Carriers or PassENGERS. 


DEATH OF A PARTY TO A RULE. 


See SHERIFF. 


DEBT. 


See ApMINISTRATORS AND Execurors. 
ILLEGAL CoNnsIDERATION: 


DE BONIS PROPIIS. 


See ApMINISTRATORS AND Execurors. 


DECEIT AND FALSE WARRANTY. 


See Warranty. 


DEED, ESTOPPEL BY. 


See Esropret. 
Trust Estates. 
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DEED, OPERATION OF. 
1, A deed for land, when registered, has all the force and effect of a 
feoffment at common law with livery of seizin and a declaration of uses 
thereon. 


a 


By the policy of our statutory law, a bastard stands in such relation 
to his mother, that the relationship between them is a sufficient consid. 
eration to raise a use, aliter as to the father. L 


ad 


A registered deed from a mother to her bastard child, is valid and 
conveys the title, either, as having the same operation as a feoffment 
with livery accompanied with a declaration of the use, or, as a cove- 
nant to stand seized to uses. 


4. Since, as well as before, the statute of uses, 27 Hen., 8, no actual 
consideration is necessary to raise a use in conveyances operating by 
transmutation of possession as fine, feoffment, &c., anti a deed to lead I 
or declare the uses, was only necessary to prevent a resulting use, aris- 
ing to the conusor, feoffor, cc. 





= 


Here, as registration supplies the place of a feoffment with livery, the 
deed has the effect to lead the uses, and thus rebuts the resulting trust. 
6. Whether the question of a lack of consideration is open to any but 
creditors and purchasers for value, quere—per Reape, J. it is not. ‘ 
lvey v. Granberry, 224. q ] 


DEFAULT AND ENQUIRY. 

1. A judgment by default for want of an answer, admits that the plain- I 
tiff has a good cause of action, and that he is entitled to some damages. 

2. In such case, if the plaintiff’s claim for damages is certain or can be 
rendered certain, by mere computation, there is no need of proof, as the 
judgment by default admits the claim—but when the measure of dam- 
ages is uncertain, the assessment must be made upon proof—and the 
onus as to the amount is upon the plaintiff. ~ 

8. Therefore, where there was a judgment by default, in a suit on a con- 
stable’s bend, the plaintiff must prove that the debtors were solvent, 
and the amount of damage sustained by the constable’s not using pro- 
per diligence in collecting the claims placed in his hands. Parker v. 
House, 3°74. 


DEFECTIVE TITLE. 


See Insunction. 


DEFENDANT ACQUITTED, EFFECT OF. 


See Crmomnat Procespines. 7, 8. 
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DEMAND. 
See MortGace. 


DEMURRER. 
See Cope—Pieapine, 10, 12, 17, 18. 


DESCENDED ESTATES. 


See CoLtaTerRAL Descents. 


DEVASTAVIT. 


See ApMINIsTRATORS AND Executors, 16. 


DEPENDANT STIPULATIONS. 


See ConpitT1ons PRECEDENT. 


DEVISE. 
See Writs, construction of, 


DILIGENCE. 


See Finvuctary. 


DISBARRING AN ATTORNEY. 


1. Ina proper case, on a rule against an attorney to show cause why 
his name should not be stricken from the roll, this Court, prior to the 
act of the General Assembly, ratified April 4th, 1871, possessed the 
power to make such rule absolute, and would have felt it their duty to 


have taken that course. 


2. By the proper construction of that Act, this Court is shorn of its 
power to disrobe an attorney, except in the single instance, where he 
has been indicted for some criminal effence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convicted or pleaded guilty. 

8. The Act of 1871 fails to provide any power to be used in the stead 
of the former power of the Court, and so, is a disabling and not an ena- 


bling statute. Kane v. Haywood, 1. 


DISCHARGE. 
See CrnuanaAL Proceepines, 9. 
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DISSENTING OPINIONS. 
Dellinger v. Tweed, 206. (Pearson, C. J., and Ropmay, J.) 
Kingsbury v. Flemming, 524. (Reape and Dirck, J.) 
Mason v. Williams, 564. Prarson, C. J., and Dick J.) 
Sutton v. Askew, 172. (Dick J.) 
Watts v. Leggett, 197. (Ropmay, J.) 


DISTRIBUTION. 


See ADMINISTRATORS AND EXECUTORS, 


DOCKETING JUDGMENTS. 


See Pracrice—Copg, 25. 


JUDGMENT, 2. 


DOWER. 
1. 


Previous to the statutes of 1866-’67, and 1868-'69, purporting to re 
store to married women the common-law right of dower, the wife had 
only an inchoate right of dower, in the lands of her husband, subject 
to be defeated at any time, by the husband’s conveyance. 


When land was acquired, and a marriage was contracted, previous to 
the statutes aforesaid, held, that these statutes cannot affect the rights 
of the husband, nor restrict his power of alienation, nor confer upon 
the wife any right of dower, which she did not have before. 

Whether it is competent for the General Assembly to give a married 
woman a right of dower in land acquired after the passage of the stat- 
utes referred to, although the marriage took place before that time, 
quere? 

An agreement to pay & married woman a certain sum of money for 
her right of dower in the land of her husband, when the land was ac. 
quired, and the marriage was contracted before March 2d, 1867, is void 
against creditors, for want of consideration. 


It would seem that before a married woman can set up her consent, 
as a consideration to support a contract, to give her a part of the pur- 
chase money for a tract of land, sold by her husband, it ought to ap- 
pear that she had released her right of dower or covenanted against in- 
cumbrances; and, guere, whether, in any case, it could depend upon 
parol evidence, and whether the contract must not be set out in the 
deed, and appear to be fair and reasonable. Sutton v. Askew, 172. 


The Acts of the General Assembly, restoring to married women, their 
common-law right of dower, are unconstitutional, so far as they apply 
to marriages contracted prior to their passage. Wesson & Hunting V. 
Johnson, 189. 
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7. Where a contract was made for the sale of Jand, and a bond was given 
to make title upon the payment of the purchase-money, and a portion 
of the purchase-money being unpaid, an action was brought by the 
vendor against the vendee, to sell the lands for payment of the balance 
due, held, that in such action, the wife of the vendee was not a proper 
party, if the marriage took place prior to March 2d, 1867; aliter, if the 
marriage took place subsequent to that time. 

8. The wife of a purchaser, who holds lands under a bond for title, has 
a contingent right of dower to the extent of the payments made by 
her husband. Bunting v. Foy, 192. 


9. Aclaim for dower, under the Act of 1867, set up in 1872, the husband 
being still alive, cannot be sustained. 

10. A demand for dower is a special proceeding, returnable before the 
Clerk, elionv. Elliot, 195. 

11. Upon the death of a man seized in fee of land, leaving a widow and 
minor children, without having had a homestead laid off, the double 
rights of dower and homestead, do not attach together simul et semel, 
either in the widow or widow and children, but dower having been as- 
signed to the widow, the children are only entitled to a homestead sub 
modo, i, @., a present interest, the enjoyment of which is postponed 
until after the death of the dowress. 

12. The manifest purpose of the Act of 1868-’69, chap. 187, is to prevent 
the widow and minor children from being prejudiced, by the omission 
of one entitled to a homestead, to cause it to be laid off in his life-time. 
It cannot be supposed that the effect of the statute is to go beyond the 
Constitution, when its professed object is to carry into effect its provi- 
sions. Watts v. Leggett, 197. 


DUTY OF CARRIERS. 


See CARRIERS OF PASSENGERS, 


EASEMENT. 
See Licensz. 


EJECTMENT. 
See Tenants anp TEnancy. 


ENTITLED TO A DEMAND. 
See Morteace. 


ENTRIES. 


See Eviwence, 10, 17. 
Esrorret, 4, 













































EQUALITY. 


See Wits, construction of, 1, 5. 


EQUITABLE DEFENCE, 


See Fravup. 


EQUITY JURISPRUDENCE. 


1, Where one, who stands in the position of a guasi mortgagee of land, 
sells the same to a purchaser with notice of the equity of the quasi 
mortgagor, such purchaser takes subject to such equity. 


2. Where one T handed to B certain papers which would enable the 
holder to procure certuin tracts of land, receiving from B certain de 
preciated currency with the understanding that he should take out the 
grants in his own name, and whenever T paid him $750.94 in greew 
backs B should convey to T; and B took out the grants in his own 
name and sold and conveyed certain of the tracts to G with notice of 
his trust to T; Aeld, that T had an equity of redemption, and that the 
purchase money paid by G to B should be regarded as paid by T toB 
in redemption ; held further, that a purchaser of the land from T before 
any of those transactions, is entitled to take the place of T and succeeds 
to his equitable rights. 





EQUITY. 


See Practice in Equity. 


EQUITY PRACTICE, (Former.) 
See Practice—Surreme Court, 4, 5, 13, 15, 16. 


ERROR CURING. 


See Jupan’s Cuarce, 12, 15, 16. 
Insuranog, 5. 


ESTATE OF MORTGAGEE AND MORTGAGOR. 
See Morteace. 


ESTATES, SETTLEMENT OF. 





See ADMINISTRAPORS AND Execurors. 
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ESTOPPEL. 
1. 


ad 


No estoppel of record is created against one not a party to the record, 
even though he had instigated the trespass, on account of which the ac- 
tion was brought, aided in the defence of the action, employed counsel, 
introduced his deeds in evidence and paid the costs, and though he 
and the present defendant claimed by deeds under the present tres- 
passer. 


The principle of estoppel by record, b: which an end is put to litiga- 
tion, and parties and privies are concluded, and cannot be heard to 
make averment contrary to the finding of a jury, fixed by judgment 
in regard to a fact precisely put in issue, underlies and is acted upon in 
all modes of procedure, and while, under our present system the com- 
plaint and answer are usually so diffuse that an issue is seldom joined, 
with a precision, which is required to work an estoppel; yet when the 
complaint avers title in the plaintiff, the answer admits possession, 
denies the title of the plaintiff, and sets up title in the defendant, a ver- 
dict and judgment will conclude the parties and privies in respect to 
the title as completely as a verdict and judgment in the old action 
of trespass quare clausum fregit, where the only plea was liberum tene- 
mentum. 


The action for land under the C. C. P. differs, in this respect from 
the eld action of ejectment, in which the parties are charged and there 
is no estoppel because of the generality of the pleading in this: in an 
action for land the defendant, if he does no®¥ intend that his action shall 
try the title, should merely allege that he is entitled to the possession, 
and that the defendant withholds it, and so if the defendant does not 
wish the title concluded by the action, should merely deny the allega- 
tions in the complaint so as to make his answer, in effect, a plea of 
“not guilty.” 

Entries of ages of pupils as shown by a common school register, 
while not admissible to prove the ages, is yet competent as an inde- 
pendent circumstance to corroborate the testimony of a witness as to 
age. Falls v. Gamble, 455. 


One who has, and knows he has title to property, who is present at 
a sale of it as the property of another, and who, when it is publicly an 
nounced before the bidding commences, that all persons claiming the 
same are requested to make known their claims, remains silent is es- 
topped afterwards from setting up his title against a purchaser for 
at said sale. 


O.1e who accepts a deed for property, and claims and acts under it, 
knows all the facts constituting title, and intends to hold under it ifhe 
can, has such knowledge as the law intends by that term, and every 
reason applies why it should not be disclosed, which applies in the 
very rare case of absolute knowledge that the title is good. 
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7. There is a qualification of the rule to the extent, that the true owner 
must mean for the purchaser to act upon his representations, but one 
comes within this qualification even, who, by his conduct, whether it 
be fraudulent and malo animo or simply negligent and omissive, gives 
others reasonable ground to believe that he has no claim (for in this 
connection title and claim are synonymous) to the property, and such 
others do so believe and act on such belief. 
































8. Not only the wherrima fides but that simple bona fides which the law 
exacts from every man, required the true owner to make known his 
claim at said sale or never; he should have given all bidders the ad- 
vantages he possessed from his exclusive knowledge, his omission to 
do so amounted to a negligence which imperilled the interests of others 
and gave him an unfair advantage over them, enabling him, if he could, 
to buy low, and thereby secure an indisputable title, or, if another out- 
bid him, to fall back on his reserved claim. 


9. The registry of the plaintiff's title did not, per se operate as notice to 
the purchaser. Mason v. Williams, 564. 


10. One claiming under a deed is not estopped by it, to show that 
his bargainor did not have title at a time anterior to the delivery of 
his deed. 


11. No estoppel arising from a sheriff's deed is fed by an after acquired 
interest—hence when A had no title to land sold under execution 
as his property, s6 that nothing passed at the time by such deed, one 
who afterwards takes a deed from the defendant in such execution is 
not estopped to show that in fact his vendor had no title at the date of 
the execution sale. 


12. Neither is such second vendee estopped to show want of title as 
above stated by any rule of practice ; as the rule that when both par- 
ties claim under the same person, neither shall be permitted to deny 
his title has been adopted for the purpose-of aiding the administration 
of justice by dispensing with the necessity of requiring the proof of 
original grants and mesne conveyances, and after the rule has effected 
this purpose it is functus officio, and the matter is then open in regard 
to the title subject to the doctrine of estoppel, and such other princi- 
ples as may be applicable. Frey v. Ramsour, 466. 


13. The rule is, that when one, by his conduct, unintentionally, gives 
another reasonable ground to believe that a certain state of facts exists 
and the other acts on the belief so induced, that he will be damaged if 
it is not true, the person so inducing is estopped as to the other, after- 
wards to deny the existence of such a state of facts. Miller v. The 

Land and Lumber Company, 503. 
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ESTOPPEL—PRACTICE. 
8 





The principle that a tenant cannot dispute his landlord’s title is in full 
force, but a tenant was never prevented from showing an equitable 
title in himself, or any facts which would make it inequitable to use 
his legal estate to deprive him of the possession. 

For this purpose, formerly, the tenant was driven into equity, but 
under the present system, the tenant in such cases can avail himself of 
such equitable defence by his answer. 

If such a defence cannot be set up in a Superior Court, it cannot be 
anywhere, as we have no separate Courts of Equity. 


EVIDENCE. 


L. 


2. 


3. 


Where a note was given in 1863, payable two years after date, and 
to be paid in the current funds of the country when due ; held, that the 
Act of 1866-67, which raises the presumption that all contracts to pay 
money, made during the war, were intended to be payable in Confede- 
rate money, cannot apply where the writing itself shows a different in- 
tent. When the contract is to pay so many dollars, evidence may be 
received to show that the real agreement was to pay in some other 
money than Confederate currency. 


When the makers of a note, given for the rent of land, set up as a de- 
fence to the action, that the payees in said note had no title to the land 
and no right to lease the same, and it was replied, that the guardian of 
the real owners of the land had, since the lease was given, ratified the 
same by receiving payment, and had entered a reérazit in a suit brought 
against one of the occupants under the lease; held, that such replica- 
tion was sufficient to defeat the defence relied on. 


The mere fact that there is a paramount title outstanding, or a claim 
set up against the tenant by the true owner, will not authorize him to 
dispute the title of his landlord. He must have been compelled to make 
some payment to the true owner, to avoid an eviction, and such pay- 
ment is regarded as a payment to the landlord, and to be deducted from 
the rent. 


If a note be given for the lease of a tract of land, and it appears that 
the purpose of the lease was to raise food for laborers employed to 
make iron for the Confederate Government; Aeld, that such a note is 
not illegal and void on that account, the Courts cannot take into con- 
sideration such indirect and remote consequences. 


Where, in an action upon such note, one of the plaintiffs is intro- 
duced as a witness, and it is proposed to ask him whether he did 
not know the purpose of the lease; Aeld, that such question is immate- 
rial, as it could make no difference whether the plaintiffs knew, or 
did not know, the purpose of the lease. McKesson v. Jones, 258. 
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Where the defendant gave a receipt to the plaintiff for all the fish. 
ing materials, and “apparatus owned by W. & H..,” it is competent 
for plaintiff to show that defendant represented that ali of said 
seine, &c., was at a particular place, as such evidence tends to show 
where plaintiff was to receive the articles purchased. 


Where the complaint alleges no fraudulent representation in the sale 
of personalty, it is proper to charge the jury that plaintiff is not en- 
titled to recover for a fraudulent representation, as there is no such 
issue raised by the pleadings. 

It is not error to refuse any instructions asked upon an hypotheca- 
tion of facts. 


Where the defendants contracted to sell to the plaintiff all the fishing 
materials belonging to them as a firm, and removed a part thereof, 
the plaintiff is entitled to recover the value of the part thus removed, 
whether the removal took place befere or after the sale. Wilson vy. 


Holley, 407. 


10. It is not competent for a co-debtor to offer in evidence, an entry 


in writing, of a payment of a debt, made by another co-debtor, who 
died prior to the institution of a suit, to recover the debt. 


11, Such an entry is the simple declaration of the debtor that the 


claim was paid, which has neither the solemnity of an oath, nor the 
test of a cross-examination, whether objectionable, also as made in 
the debtor interest, guere. Morgan v. Hubbard, 394. 


12. If on the trial of the issue of devasiavit vel non, the will is at- 


tacked on the ground of undue influence and false representations 
whereby, the testatrix as declared in the paper-writing propounded, 
was induced to believe that all of her relatives had joined in pro 
ceedings to declare her a lunatic, it is competent for the caveators 
to introduce the record of such proceedings to show that only a por- 
tion of the next of kin had instituted them. Lawrence v. Steel, 584. 


18. Where there are two places upon a railroad for the reception of 


freight, one called the depot proper, the other a platform a half mile 
distant from the depot proper, where heavy and bulky articles were re- 
ceived and deposited for shipment; and there was evidence tending 
to shew that a quantity of cotton, (the subject matter in controversy) 
had been delivered at the platform ; held, that under the circumstances 
of this case, defendants had a right to ask a witness the question, 
“Where was the customary place to deliver cotton to the W. C. and R. 
R. R., in Charlotte ?” and also the question, ‘‘where was the Railroad 
depository of cotton ;” and that it was erroneous in the Court to ex 
clude such testimony. Homesly v. Elias, 380. 


14. When the proprietor of lands, who, for the purpose of draining the 


same, shall construct a ditch, drain or canal across a public road, it 
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shall be the duty of the said proprietor to build a bridge over said 


ditch, caral, &c,, and keep the same in repair, Revised Code, chap. 
101, sec. 24. 

15. Such duty is not incumbent upon the overseer of a public road, 
Therefore, when a civil action was brought against such overseer to 
recover damages alleged to have been incurred in consequence of his 
negligently permitting a bridge over a canal to become unsafe and in 
bad condition ; Ae/d, that it was competent for him to show that the 
canal had been dug across the public road by the proprietor of the 
land adjacent thereto, and for the purpose of draining the same, and 
that a bridge had been built over the canal, by the proprietor of the 
land, and had been kept up by him for several years. Nobles vy. Langly 
287. 


16. Where the defendants in an action of debt upon a promissory note, 


given in 1862, proposed to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plaintiff in the 
action; Aeld, that such evidence was immaterial. 

17. Under the ordinance of 1865, and the Act of 1866-67, a party to an 
action has a right to show that the consideration of the note sued on 
was property, and the value of the property; and when moncy was 
borrowed, to rebut the presumption of law, by proving that it was 
not to be paid in Confederate currency, but in some other money or ar- 
ticle. 

18. Evidence cannot be introduced to contradict or vary a written con- 
tract, except in the cases authorized by the Acts of 1866-67. The 
general rule of evidence in reference to such contiacts being stil] in 
force with the exceptions stated. Terrell v. Walker, 244. 

19. Where it appears to this Court that the Judge below, has, from the 
statement of the appellant, the objections of the appellee and his own 
notes, been enabled to make out a case containing the substantial merits 
of the controversy, the appeal will not be dismissed, although there 
was great irregularity in the proceeding below. 

20. Nor will the appeal be dismissed, because the statement of the Judge 
below, (Judge Henry) was made out of the District in which the case 
was tried (9th,) unless the record shows that the appellee demanded to 
be present, and that by reason of his absence, he was prejudiced, espe- 
cially when the error consists in the rejection of material and compe- 
tent evidence. 

21. This Court is disposed to extend liberality in matters of appeal- 
practice, as the profession have not yet become familiar with the new 
system. 

22. If, at a sale of a vested remainder in slaves, a proclamation is made, 
that if the purchaser did not get the slaves, they were not to be paid 
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for, it is competent and relevant on a trial in an action on the note 
given by the purchaser, for the vendor to show that his title to such 
remainder was a good one at the time of the sale by the purchase of 
outstanding interests, or otherwise, notwithstanding that the slaves 
themselves were emancipated before the life-estate fell in. 


23. At such a sale, (August, 1861,) it is evident that the parties did not 


contemplate emancipation, nor act or talk with reference to such a re. 
sult; and this is clearly manifested by the terms of the bill of sale 
thereat, which embraced the contract between the parties, and which 
is in these words: “Received of J. O. W., by note, $1,620, his bid for 
the interest of J. H. W., dec’d, in two negroes, * * * * * * *® 
* * * * we warrant the title of said negroes, as to the interest ez. 
pressed, unless recovered from the estate of J. H. W., by M. H. W, 
who forbid the interests mentioned to be sold, and in case said recov. 
ery is made by the said M. H. W., then the note of the said J. O. W,, 
shall not be recoverable. 


24. If the legal title tosuch remainder was in the intestate at his death, 


it passed by the sale tothe purchaser, and he is bound for the purchase. 
money. Whitesides v. Williams, 141. 


25. Upon the trial of an issue involving the value of a jackass, it is com 


petent to prove his reputation. McMillanv. Davis, 539. 


EVIDENCE—CRIMINAL. 
1, 


The confessions of a prisoner ought to be received with great cau- 
tion, and unless they are free and voluntary, and without fear produced 
by threats, or inducement of temporal advantage, ought to be rejected. 

The examination of a prisoner as to his own guilt, taken before a 
committing magistrate, is not admissible in evidence, when the state 
ment is made under the constraint of an oath, and therefore, not vol- 
untary. The objection to the admissibility of such evidence, is much 
stronger, if the prisoner be under arrest. .. 

To authorize the introduction of parol evidence as to confessions of 
a prisoner, taken before an examining magistrate, it must appear affirm- 
atively that there was no examination recorded as required by law. 


4. Under the Act of 1868-69, ch. 178, the prisoner is entitled to the 


benefit of counsel, and before his examination, it is the duty of the mag- 
istrate to inform him of the charge against him, and “that he is at lib- 
erty to answer any question that may be put to him, and that his re- 
fusal shall not be used to his prejudice.” Such examinations are judi- 
cial confessions, and the policy of the law requires them to be taken 
under the protecting caution and oversight of the judicial officer—this 
caution is an essential part of the proceedings, and must be given to 
prisoner under arrest, to render his examination admissible in evi- 


dence. 
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The reason of the statute extends to an inquisition by a coroner. In 
this respect, he is an examining magistrate. 


6. When a prisoner is brought before a coroner while he is holding an 
inquisition, and after witnesses had been examined, a post mortem ex- 
amination made, and a verdict entered up, in answer to a question ask- 
ed by the foreman of the jury “confessed,” held, that although, after 
the first question was put, the prisoner was cautioned by the coroner 
not to answer, the caution came too late, to afford the protection which 
the law requires, and the confession was inadmissible. 


When a physician was examined as a witness, and stated that he had 
examined the prisoner, and was of opinion that she had been delivered 
of a child within three or four days, and it was proposed to ask him 
“whether, from his experience and knowledge of females, in three or 
four days after the delivery of a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer or know what she was talking about ;” Ae/d, that the 
question was proper and ought to have been allowed. Slate v. Mat- 
thews, 106. 


8. The 12th section of Article 4 of the Constitution, which provides “the 
State shall be divided into twelve districts, for each of which a Judge 
shall be chosen, who shall hold a Court in each county, at least twice 
in each year, to continue for two weeks,” does not, by express words, 
or necessary implication, restrict the Legislature from passing an act 
authorizing a Judge, under certain circumstances, to continue a Court 
longer than two weeks. 


s 


9. Therefore, sec. 397, C. C. P., which authorizes a Judge, “in case the 
term of a Court shall expire while a trial for felony, &c., is in progress, 
to continue the same as long as may be necessary for the purposes of 
the case,” is not unconstitutional. 


10. Where a witness, in a case of homicide, stated to another person 
that she had received several severe wounds, and believed she would 
die, and desired a neighbor to be sent for; that she wanted to “tell all 
about it, and who did it;” held, that such statements were competent as 
confirmatory testimony, and the fact that the witness said she would 
die, would furnish no ground for their exclusion. 


11. It is competent for a magistrate to state what a witness swore be- 
fore him in regard to the homicide, although he afterwards committed 
the statement to writing. Such statement could only be referred to, 
to refresh his memory, and was properly treated as a memorandum. 


“12. Where one of the prisoners in this case was present and heard a 
conversation between the magistrate and his (prisoner’s) father, and 
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saw the confusion of the father when a certain statement was made in 
regard to the principal State’s witness; held, that this fact was admisgi. 
ble as confirmatory testimony. State v. Adair, 298. 


13. It is settled, that a witness who swears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals, who had spoken disparagingly of the witness, and what 
was said. This is every day practice. There is a difference between 
an examination in chief and a cross-examination, when the party en- 
deavoring to sustain the witness, whose general character is attacked, 
may go into particulars as to persons, and what they said. 


14. When a witness was called, to impeach the character of another wit 
ness, and stated that he did not know the general character of said 
witness, he ought tu have been told to stand aside. Counsel have no 
right to cross-examine their own witnesses. State v. Perkins, 126. 


15. The admissions of the guilt of one who had, prior to making such 
admissions, been induced by fear or the hope of benefit, to confess him. 
self guilty of a criminal charge, cannot be used against him, unless 
it be shown by the most irrefragible evidence, that the motives which 
induced the first confession had ceased to operate. 


16. Hence, when a party had been persuaded to make a confession of 
guilt, through a promise of immunity from presecution therefor; held, 
that in the absence of clear proof that such inducement had ceased to 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible. State v. Lawhorne, 638. 


17. Upon the trial of an indictment for “unlawfully and wilfully demol- 
ishing” a public school-house, under chap. 24, sec. 103, Rev. Code, the 
record of a petition in equity of several persons who therein claimed 
title to the locus in quo, setting forth their title thereto as tenants in 
common, the order for partition, the report of the commissioners, and 
a final decree, confirming that report, amiong whom was a party under 
whom. the defendants claimed, there being evidence of defendant’s pos- 
session, even if not sufficient evidence of title, is certainly admissible as 
evidence, tending to explain the possession of the defendant- and their 
bona fides, State v. Roseman, 634. 


EXCHANGE OF CIRCUITS. 





1. When Judges exchange circuits, the instant one of them enters the 
district the Courts ef which first commence, at the same instant the 
resident Judge of such district becomes Judge of the other, and, in such 

case it is the duty of the Judge of the district first entered to repair to 

the other district, so as to reaeh it at the same time his own is reached 
by the other Judge. 
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2. It is erroneous, in an action brought to prevent irreparable injury by 
a sale of land, to try the question of title on affidavits, and therefore, 
where, from the affidavits on both sides, there is reasonable ground to 
support the averment of the plaintiff, that the vendors (the defendants) 
are not able to make good title, an order enjoining a mortgagee, under 
a mortgage to secure the purchase money, will not be vacated, until 
the question of title has been tried in the usual way, Howes v. Manney, 

e 218. 


EXPENSE OF CONVEYING CONVICTS. 


1. The State is bound, under the Act of 1869-70, to pay the expenses of 
conveying convicts to the penitentiary. The Act of 1870-'71, chapter 
124, does not repeal the former act in this respect. Taylor v. Adams, 
338. 


EXCHANGE OF RAILROAD BONDS, 


1. The legal effect of the exchange of bonds by the State and the W 
C. & R. R. R. Co. and of the mortgage, authorized by the Acts of 1859 
and 1861, was to vest the ownership of the bonds in the State, secured 
by the mortgage. The State had, therefore, a valuable interest in 
those bonds and mortgage, as a fund to dispose of. in aid of other works 


of internal improvement, subject to existing equities. 


2. In transferring the bonds to the Western R. R. Co., in payment of the 
State’s subscription, the General Asssmbly did not exceed its power. 
But the General Assembly had no power to subordinate these bonds to 
others authorized to be issued by the Act of March 12th, 1870. W. C. 
& R.R. RCo. v. W. R. R. Co., 9. 


EXECUTION, WHAT MAY BE SOLD UNDER. 

1. Where a debtor conveys property in trust to sell and pay certain 
cr-ditors, the trustee holds in trust for the creditors, and then in trust 
for the debtor as a resulting trust. This resulting trust cannot be sold 
under execution, as an equitable estate, for, by the provisions of the 
statute, the puachaser at execution sale, takes the legal as well as equi- 
table estate, which would cut off the creditors. 


2. After the debts are paid, the resulting trust is liable tosale under ex- 
ecution. But a mixed trust cannot be sold in that way. Aprinkle v. 
Martin, 55. 


EXECUTORS AND ADMINISTRATORS. 


See ADMINISTRATORS AND EXEcuTors. 

















710 





EXPRESSION OF GPINION BY JUDGE. 


See Jupces Caarce, 15, 16. 


EXPERT, PAY OF AS WITNESS. 


One summoned as an expert in a criminal action, is entitled to extra com. 
pensation, under the Act of 1870-71, chapter 139, section 133. State 
vy. Dollar, 626. 


FACTS TO BE STATED TO THE JURY. 
See Juper’s Cuarer, 15, 16. 


FALSE WARRANTY. 
See WaRRANTY. 


FENCE. ov 


See INDICTMENT. 


FERZ NATUR. 
See Crimnat Action, 3, 4. 


FIDUCIARY, DUTY AND LIABILITY OF. 


1. A guardian or other trustee is bound only to use such care and dili- 
gence in keeping the trust fund as a prudent man uses in keeping his 
own funds, 

2. Where money was stolen from an iron safe, where it had been depos- 
ited by a guardian as a trust fund, with his own money and valuable 
papers, and the theft was not discovered for several days, and pursuit 
was made for the thief in reasonable time; Aeld, that the guardian in 
such case was not guilty of negligence. Atkinson v. Whitehead, 296. 


FIELD. 
See Inpictment, 8, 9. 


FL FA. 


See Execution, &c. 
é 


FORCIBLE TRESPASS. 
See Crmavat Aocrioy, 6. 


FORFEITED RECOGNIZANCE. 
See Croanat Procgepines, 2, 
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FORGERY. 


See InpicTMENT, 5. 


FRAUD. 


1, 


2. 


3. 


4. 


5. 


6. 


% 


8. 


Where a horse is exchanged for land, and having afterwards returned 
to the possession of the original owner, the latter is sued for it, the al- 
legation in the answer, that the defendant had agreed to exchange the 
horse for a tract of land on a certain creek, adjoining his own, and that 
the plaintiff had falsely and fraudulently asserted title to said tract, 
and had exhibited a deed to himself, for a tract on the same creek, and 
that the plaintiff well knew that the defendant was only desirous of ob- 
taining title to the particular tract indicated by him, and such was a 
material inducement to the exchange, would not have been available, 
as a defence under the former system, and but for the wise and benefi- 
cent provisions of the C. C. P., the defendant would have been driven 
to a separate action; but such a statement under the C. C, P., does 
constitute a good counter claim, within the meaning of the Code. 


Ordinarily. the maxim of caveat emptor, applies equally to sales of real 
and personal property, and is adhered to in all Courts, where there is 
no fraud. 


But if representations made by one party toa contract, which may be 
reasonably relied on by the other, constitute a material inducement to 
the contract; are knowingly false ; cause loss to the other party rely- 
ing on them; and such other party has acted with ordinary prudence, 
he is entitled to relief in any Court of Justice. 


If the parties have equal means of information, the rule of caveat 
emptor applies, and an injured party cannot have redress, if he fail to 
avail himself of those sources of information which he may readily 
reach, unless prevented by the artifice or contrivance of the other 
party. 

So, if the false representation is a mere expression of commendation, 
or simply a matter of opinion, the parties are considered as standing on 
an equal footing, and the Courts will not interfere. 


In contracts of this character, fraud without damage, or damage with- 
out fraud, are usually not the subject of an action for deceit. 


In a case like that set forth in the answer; the purchaser of land is 
not required, in order to guard against the fraudulent representations 
of a vendor, to cause a survey to be made ; unless some third person is in 
possession claiming title ; or there is some dispute about the boundary 
or as to the location ; or he has received some information which would 
reasonably induce him to suspect fraud. Walsh v. Hall, 233. 


Where a deed of trust is made to secure certain specified debts, one 
of which is tainted with ueury, and a purchaser buys at a trustee's sale 
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for valuable consideration, and without notice of the illegality of the 
consideration of the said debt ; held, that his title is not affected there 
by. 

%. Ifa deed contains a declaration of trust in favor of several creditors, 





























and one of the debts secured, is feigned or usurious, and there be no 
combination between the creditors. to whom the true debts are due, 
and the grantor or person for whose benefit the feigned debt is inserted, 
there can be no reason why the declaration of trust in favor of the 
true debts may not stand, and the feigned debt be treated as a nullity, 
McNeill v. Riddle, 290. 


10. It is well settled that retention of possession by the maker of a deed, 
forging the name of a witness to a deed and the like, do not per se ren- 
der a deed fraudulent, but are circumstances to be weighed and consid- 
ered by the jury. Jsler v. Foy, 547. 





FRAUDULENT CONVEYANCES. 


See Equity JURISPRUDENCE, 


GLANDERS. 


See Warranty, 1. 


GUARDIAN AND WARD. 


See Fipuctary, &c. 


GENERAL VERDICT. 


See CriminAt Procerpines, 4. 


HANDING PAPER TO JURY. 


See Juper’s Cuarce, 14. 


HIRING SUBSTITUTE. 


See Intecat Consiperation, 5, 6, 7. 


HOMESTEAD. 


1. A homestead and personal property exemption, under Art. X of the ~ 
Constitution and the laws passed in pursuance thereof, cannot be sold 
under an execution, issued ujon a judgment rendered in an action «& 
delicto. Dellinger v. Tweed, 206. 

2. An execution-debtor is entitled to a homestead, as against an exect- 
tion, which bore éeste before, but was not levied until after the adoption 
of the Constitution. Zaddv. Adams, 164. 
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of the 3. Upon the death of a man seized in fee of land, leaving a widow and 
there. minor children, without having had a homestead laid off, the double 
rights of dower and homestead, do not attach together simul et semel, 
litors, either in the widow or widow and children, but dower having been as- 
be no signed to the widow, the children are only entitled to a homestead sud 
e due, modo, i. e., @ present interest, the enjoyment of which is postponed 
erted, until after the death of the dowress. 
al the 4. The manifest purpose of the Act of 1868-69, chap. 137, is to prevent 
lity. the widow and minor children from being prejudiced, by the omission 
of one entitled to a homestead, to cause it to be laid off in his life-time. 
deed, It cannot be supposed that the effect of the statute is to go beyond the 
> ren Constitution, when its professed object is to carry into effect its provi- 
nsid- sions. Watts v. Leggett, 197. 





HUSBAND AND WIFE. 
See Separate Estate, 
Dower, 


ILLEGAL CONSIDERATION. 

1. Where a promissory note was given by A as principal and B as surety, 
the consideration of which was the hiring of a substitute in the Con- 
federate States army, and afterwards the surety, at the request of the 
principal, paid off said note at its value, and the principal gave his 
note to the surety for the amount paid; Ae/d, that the last contract was 
a new and independant one, founded upon the consideration of money 
paid at the request of the principal, and that it was not affected by the 
illegality of the original note, nor by any knowledge which the surety 
may have had of that fact. Powell vy. Smith, 401. 

If a note be given for the lease of a tract of land, and it appears that 
the purpose of the lease was to raise food for laborers employed to 
make iron for the Confederate Government; held, that such a note is 
not illegal and void on that account; the Courts cannot take into con- 
sideration such indirect and remote consequences, -McKesson v. Jones, 
258. 

A note founded upen an illegal consideration, payable one day after 
date, endorsed one day from its date, cannot be recovered on by the en- 
dorsee. Bawcum v. Smith, 5377. 

If money be lent to aid in the accomplishment of an illegal purpose, 
such illegality is not purged by the borrower failing so to apply the 
money. 

5. Hence, where money was borrowed to hire a substitute for the Con- 
federate war service, and the borrower did not hire such substitute, the 
lender cannot recover on the note given to secure such loan. Kingsbury 
v. Flemming, 524. 
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A single bill, given for money borrowed to pay a debt theretofore cop. 
tracted, by reason of the loan of money to hire a substitute for the 
Confederate war service, is not tainted with an illegal consideration, 


The act of the obligor in having previously borrowed money to pay 
such substitute, though contrary to public policy, had been completed 
before he borrowed the money from the plaintiff, therefore the single- 
bill, given for the money last borrowed, is a new and independant con. 
tract between different parties, in no way including the illegal transac- 
tion and its subsequent connection with the matter is too remote to af. 
fect the obligee. Aingsbury v. Suit, 601. 


INDICTMENT. 
a 


Where time is not the essence of the offence, and there is but one 
statute applicable to the matter, although that statute be recent, or re- 
cent and not to take effect until after a specified time, the indictment 
need not contain an averment that the offence was committed after the 
statute went into operation. 


But where there are two statutes in reference to the same offence, 
and the one of subsequent date changes the nature of the offence, 
or the punishment of the same, the indictment must, by proper aver 
ment, refer to the statute under which it was found, so that the Court 
may see the exact character of the offence, and the nature and measure 
of the punishment to be imposed, 


The 20th sec. 35, chap. Rev. Code, is intended to cure only formal de- 
fects in the indictment, after judgment, and not omissions of averments, 
necessary to enable the Court to give judgment intelligently, and, as 
in this case, to see whether to proceed under the one statute or the 
other. 


Therefore, where, by the Act of 1869, the punishment for arson was con 
finement in the penitentiary, and by the Act of 1871, death, und the of- 
fence was committed after the last mentioned act, but the time desig- 
nated in the indictment was before it, and there was no averment in 
the indictment specifying which of the two acts it was found under, 
and there was a verdict of guilty, and judgment of death ; held, that the 
judgment must be arrested. State v. Wise, 620. 


When an order was forged and drawn, in the name of an overseer 
and agent upon his principal, and the purpose was to defraud the prin- 
cipal, the indictment for such forgery must aver that the person whose 
name was forged, was the agent, and that he had authority to draw 
upon his principal; otherwise, the Court carnot see that the false 
paper had a tendency to defraud the principal, or how it could have 
been issued for such a purpose. State v. Thorn, 644. 
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6. Two persons may be charged in the same bill of indictment with re 
tailing contrary to the statute, and one of them convicted and the 
other one acquitied. 


When one contracts to sell a gallon of spirituous liquor, and a portion, 

viz: less than a quart, is delivered at tne time of the contract of sale, 
and afterwards the money is paid and three quarts delivered, and sub- 
sequently the remainder of the gallon, he/d: that this is not a violation 
of the statute, unless it was an artifice to evade the law, and such intent 
was a question of fact which ought to have been submitted to the jury. 
State v. Simmons, 622. 
8. An indictment under the Act of 1868-’69, ch, 253, concerning the 
killing, &c. of stock “in an inclosure not surrounded by a lawful fence,” 
which simply charges the injury, &c., to have been committed on stock 
in “the field” of one A Bis not certain to that extent required in 
such pleading, and after a conviction on such indictment, a motion in 
arrest of judgment will be sustained. 


ad 


9. Such a defect is not an informality or refinement within the purview 
of the 14th section of 35th chap. of the Rev. Code, but is a failure to 
express the charge against the defendant in a plain, intelligible and ex- 
plicit manner. Slate v. Staton, 640. 


INFANCY. 

1. When an infant purchases a stock of goods for the purposes of trade 
and merchandise, and to secure the purchase-money executed a note 
and mortgage of the stock of goods, such contract is voidable and may 
be disaffirmed by such infant by any act which manifests such a pur- 





pose. 
2. The effect of such disaffirmance is to restore the property, which re- 
mains to the person from whom it was obtained. Skinner v. Maxwell, 45. 


INFORMALITY. 


See Inpictment, 8, 9. 


INJUNCTION. 


1, Case:—A railway company having a right, by virtue of its charter, 
to locate its road-bed on a certain portion of the land of B, he pro- 
poses by letter, that if the company will refrain from such location, it 
may locate it over another portion of his land , Provided it would upen, 
grade and put in order a street on that part in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but fail to open the street, 

&ec., as late as September, 1871. The company became insolvent be- 

fore September, 1871, and executed a mortgage of its property. In 
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September, 1871, B notified the company, that unless the condition 
was performed within 15 days, he would re-possess himself of the land 
covered by the road-bed; held, that 


2. The injury threatened is within the technical meaning of irreparable 
damage, and the company is entitled to have the injunction continued 
to the hearing upon the equity confessed in the answer, but it was er. 
roneous to perpetuate the injunction before a final hearing. W. & 7 
R. R. Co. v. Battle, 540. 


Where land is sold by deed and the vendee immediately re-conveys 
by mortgage, to secure the payment of the purchase-money, enters into 
possession and makes valuable improvements, and obtains an injune- 
tion to restrain a threatened sale under the terms of the mortgage, and 
the order is continued to the hearing; Ae/d, that the defendants might 
move for a receiver. Howes v. Mauney, 218. 


~) 


~ 


A bargainee in a quit-claim deed, has no legal claim for damages if 
the title proves defective, nor to enjoin an execution issued upon a 
judgment based upon the purchase-money. 


5. In ascertaining the damages sustained by reason of an injunction un- 
der the C. C. P., reference must be had to the condition of the debt en- 
joined; if, by reason of the delay, the judgment debtor has become in- 
solvent, the whole debt would properly be included as damages sustain- 
ed by it; if his pecuniary circumstances remained unaltered, no dam- 
ages are sustained except the costs and disbursements. McKesson vy. 
Hennessee, 473. 

6. Whether on a clear case for an injunction, made by the complaint 
filed in a Probate Court, this Court would fore: a plaintiff by dismiss- 
ing his action to begin de novo in the Probate Court, discussed, but 
deemed unnecessary to be decided, as the Court does not consider such 
a case made by the complaint. 


«7 


A complaint which alleges that an executor had power to sell land 
under the will and sold for Confederate money, received it and is about 
to make the purchasher a title, that the execntor is insolvent and is 
wasting the assets, but does not charge collusion with the purchaser— 
does not present a case entitling the plaintiff to injunctive relief. 
Sprinkle v. Hutchinson, 450. 


INSURANCE. 





1. The application for a policy of insurance, forms a part of the contract 
of insurance where the policy refers to it as such. 

2. And in an action by the insured on such policy, the burden of proof 
is upon the plaintiff 

8. The application must be set out in the complaint, and being in the 
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ition nature of a condition precedent, the truth of its representations must 
land be proved by him. . 

4. A representation as to the value of property insured, is material, even 
able though the policy contains a stipulation to pay two-thirds of the real 
ued value or less if the loss were not so much; but the doctrine of immate- 
3 er. riality does not apply in such a case, the representation forming a 
PT. part of the contract, and being made in response toa direct question. 

5. Acharge in such a case, that the application was not a part of the 
eys contract, that the declaration as to value by the insured was a mere rep- 
hto resentation, and that the only question for the consideration of the jury 
ne- was the value of the property burnt, is erroneous, and the error is not 
and cured by the remark afterwards made to the jury, that unless such state- 
ght ments were fraudulent and false, they would not bar the plaintiff’s right 

» to recover. 
s if 6. Even treating the statement as to the value as a representation ; it is 
na not a correct principle, that to prevent a recovery, it is necessary to 
show that the statement was fraudulent as well as false, and herein lies 
= the difference between a representation as an opinion and a representa- 
a tion of a fact. 
in- 7. It is sufficient to avoid the policy that the representations were false, 
in- however honestly made—if material they must be perfectly true, 
m- 8. One whose property is insured at his own request in the name of an- 
v. other, being his agent, has an insurable interest. Bobbitt v. The L. & 
LA G. Insurance Co., 70. 
nt 
. ISSUES, SETTLEMENT OF. 
= 1. Where issues to be tried by a jury, are teadered by the plaintiff, and 
. such issues are objected to by the defendant, and others tendered, and 
r the presiding Judge directs those tendered by the plaintiff to be sub- 
d mitted ; held, that there can be no appeal to the Supreme Court from 
t a such preliminary order. , 
8 Rules III, [V and V, adopted by the Supreme Court at June Term 1871, 


discussed and fully explained by Pearsoy., C.J. School Committee v. 
Kesler, 323. 


JUDGE'S CHARGE. 


1, 








2. 


The Act of the Geueral Assembly of 1866~'67, entitled “an act rela- 
ting to debts contracted during the war,” and allowing either party to 
show on the trial, the consideration of the contract, and the jury in 
making up their verdict, to take the same into consideration, is not un- 
constitutional. 


Therefore, it was not erroneous in a Judge to instruct a jury, that in 
making up their verdict, they might consider the value of the article 














ad 


~ 


= 


ad 


10. It seldom does justice to the Judge or the case on trial, to select iso- 





sold, notwithstanding there was an agreement that the price should be 
paid in Confederate currency. King v. W. d& W. R. R. Co., 277. 


Where a Judge, in response to a prayer for special instructions, com. 
plies strictly therewith, it cannot beerror. More especially, when his 
charge is quite as favorable as the testimony warrants. 


Whether, under the words “‘my plantation,” used ina will, all lands 
contiguous to the home place of the testator, will pass, guere. MeLen- 
nan v. Chisholm, 100. 

Where, on the trial of an action for breach of contract, it is alleged 
that the original contract touching which there was no dispute, had 
been varied, and the contents of certain letters are relied, and the same 
being shown to be lost, there is parol proof of their contents, and it is 
admitted that the letters contained a modification, and there was no 
controversy as to the particular language used in them ; Aeld, that this 
Court could not pronounce a charge erroneous which submits to the 
jury to find whether or not the contract had been modified as contend- 
ed for, especially when the point made in this Court, to-wit: that His 
Honor should have instructed the jury as to a question of law whether 
the evidence proved a modification, does not appear to have been sug- 
gested in the Court below, but on the contrary, on the trial it seemed to 
be conceded, that if the contents of the letters were, as testified to, that 
there had been a modification and the contest was as to the fact of the 
existence of the letters. 


Although the general rule is, that where a contract has existed in 
writing, it is the duty of the Judge, on proof of its contents, (if lost) to 
instruct the jyry as to the dsgal effect of the words, yet the rigorous ap- ” 
plication of this rule is often impracticable, it being impossible in many 
cases, to separate the language used from its meaning, so as to eliminate 
one from the other. 


Nor is it, in general, important when the words used are untechnical, 
as in such cases a jury is as competent to pass on the effect as a Judge. 
Calloway v. Bryce, 514. 

There is no formula by which Judges are bound, in charging upon 
the degree of mental capacity, sufficient to make a will. 


A charge that a testatrix must have had mind and intelligence suffi- 
cient, at the time she executed the will, to enable her to have a reason- 
able judgment of the kind and value of the property she proposed to 
will, and to whom she was willing it, is not erroneous, especially in a 
case where there was evidence of undue influence as well as incapacity, 
nor was it rendered erroneous, though given in connection with a refu- 
sal to give a prayer embracing in ipsisimis verbis, a definition of such 
capacity which had been approved by this Court. 
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d be lated expressions which have been held to be preper in other cases, 
and insist upon their being used by the Judge in his charge, because it 
is seldom that two cases are exactly alike, and if they are and a charge 
his in the first case has been approved by the appellate Court, non constat, 





that it would not have been approved if expressed in other language. 
Lawrence v. Steel, 584. 
7 11. The stipulations contuined in a contract in these words, viz: “ A B 
contracts with C D to furnish, at Long Creek Furnace, from 500 to 
1000 bushels of coal daily, at 64¢ cents per bushel, to be measured at 
ged the pit; C D to furnish the timber gratis wherever he may see fit, re- 
had serving groves and fruit trees and advance to A B all the money, 
= weekly, necessary to pay off the wood-choppers—coal to be paid for 
t is on delivery at the furnace,” are dependent, and if, ‘without fault on the 
no part of the owner of of the furnace, and without legal excuse, the other 
his fails to deliver the quantity of coal agreed to be delivered, the owner 
he of the furnace being sued for the value of coal, &c., furnished, may 
- properly set up such failure by way of counter-claim. 
. 12. In an action based upon such a contract, where it appeared that there 
| had been a failure to deiiver 500 bushels of coal on any day, and that 
. the defendant had failed to make as much iron, in consequence of such 
at failure, as he otherwise would have done, a charge which does not 
ss allude to the counter-claim, based upvn,the foregoing facts, until atten- 
tion is called to the omission, and which then merely states “that if 
| the plaintiff failed to perform his contract he could not recover, and 
~ that if defendant failed he could not recover, is erroneous, and especi- 
° ally in this case where there seems to be no controversy as to the 
a plaintiff’s claim, and the main point of the controversy is as to the 
y defendant’s counter-claim, 
° 18 A charge which misses the point of the case and fails to enlighten 
‘ the jury on the main points in controversy cannot be sustained. 


14. A Judge has not a right to hand to the jury a slip of paper contain- 
ing an abbreviated estimate of plaintiff’s claim for damages against the 
: wish of the opposite party. Burton v. Wilkes, 604. 


15. When aJudge in charging the jury uses this language to-wit, “if her 
character (referring to a witness) is of ordinary respectability, you 
will take her testimony ¢o de true unless she is fully and thoroughly 
contradicted,” he is guilty of a violation of the act of 1796. It is the 
province of the jury to pass upon the credibility of witnesses and though 
the witness be never so respectable, yet, when there is a conflict of 
testimony the Court cannot instruct the jury that they must take the 
testimony to be true. 

16. Nor is this error corrected by the Judge, when, in a subsequent 

part of his charge, he uses language in referring to the same witnesss 

susceptible of two constructions. State v. Henderson, 627. 
























JUDICIAL SALE, 
See Counrer—-CLarm, 


JUDGMENT. 


JUDGMENT OF FORFEITURE. 


JUDGMENT, IRREGULAR. 


JUDGMENT NISI. 


JUDGES EXCHANGING CIRCUITS. 


JURISDICTION OF SUPREME COURT. . 


JURISDICTION—SUPERIOR COURTS. 


1, It is well settled that a judgment rendered accordiag to the course of 
the Court, cannot be collaterally impeached. 

2. Judgments of Justice’s Court, regularly ducketed upon the judgment 
docket of the Superior Court, form no exception to the principle | 
above stated. Reid v. Spoon, 415. 

3. In actions to recover real estate brought against a defendant in an ex- 
ecution by a purchaser at a sheriff's sale of such property as the pro- 
perty of the defendant, in which a party claiming to be the landlord of 
such defendant, is permitted to defend, the plaintiff is entitled to judg. 
ment against the execution defendant, but cannot be permitted to take 
out a writ of possession if he fails to recover against the other defen- 
dant. Jsler v. Foy, 547. 


See Croat Proceepines, 1. 


See CriminaL ProceepDInGs, 2. 


See Crimmnat Proceepines. 


See Excnance or Crecuits. 


See Practice—Surreme Court. 


The Superior Courts possesses no jurisdiction in actions in which a tort is 
waived and the sum received for property sold is sought to be recover- 
ed, if the amount demanded does not exceed $200. Winslow v. Weith, 
432. 





JURISDICTION—PROBATE COURT. 





1 Proceedings to effect a settlement of an estate against an executor 
must be commenced before the Probate Court. 











IN DEX. 





2 





ad 


If in the course of the proceedings, injunctive relief is desired, appli- 
cation must be made toa Judge of the Superior Court. Aprinkle v. 
Hutchinson, 450. 


JURISDICTION—JUSTICES OF THE PEACE. 
3. 


Proceedings taken before a Justice of the Peace to recover the pos- 
session of real estate where the title comes in question are not abso- 
lute nullities. 


The defendant may so treat them, but it does not follow that che 
plaintiff who initiated and took the benefit of them, can. 


When one is deprived of his land under color of judicial proceedings 
heard before such Justice, although jurisdiction is absolutely withheld 
from such Justice, on general principles the Superior Courts on appeal 
have a right to award him restitution. 


Nor was the Superior Court confined, in dispensing the law on ap- 
peal, to mere restitution, but could also have allowed, had it been ap- 
plied for, an inquiry of damages. Dulin v. Howard, 433. 


Under our old system of practice and procedure, a Justice of the 
Peace had a right to grant a new trial when judgment was rendered 
against an absent party, ifa proper application was made within ten days. 
Rev. Code, chap. 62, sec. 15. The provisions of that statute have not 
been materially changed under the new system. C. C. P., sec, 508. 


When both parties to an action are present at the trial in a Justice’s 
Court, and the case is heard, and judgment rendered, a new trial can- 
not be aliowed. The party dissatisfied must appeal to the Superior 
Court. C. C. P., sec. 528. Froneberger v. Lee, 333, 


JURORS, PAY OF. 


One summoned as a juror on a coroner’s inquest, is not entitled to any 


compensation. Green v. Wynne, 530. 


KILLING STOCK. 
1, 


It is enacted by the Act of 185657, chap. 7, “that when any cattle 
or other live stock shall be killed or injured by the engines or cars run- 
ning upon apy railroad, it shall be prima facie evidence of negligence ;” 
this rule can only be rebutted by showing that the agents of such rail- 
road company used all proper precautions to guard against damage. 
It is not sufficient to prove that there was probably no negligence. 


Independent of the legal presumption, where railroad cars were left 
on an inclined plane, where they could be easily set in motion, and 
were very insecurely fastened, and one of the animals, for the killing of 
which this suit was brought, was killed a month previous to the other, 
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by a car, which had escaped and run down the same grade, and the 
agents of the defendant being thus apprised of the danger of such ac. 
tion, did not use proper precautions to prevent further injury; held, 
to be gross negligence, for which the company was responsible. Battle 
v. Ww & WR. R. Co., 3438. 


LANDLORD AND TENANT. 


Whatever may have been the rule under the former practice, under the 


provisions of the C. C. P., a landlord let in to defend in a civil action 
for the recovery of land, is not restricted to the defences to which his 
tenant is confined, nor is this principle varied by the circamstances 
that the plaintiff is purchaser at execution sale against such tenant, and 
that the latter was in possession at the date of the sale and of the 
commencement of the action. Jsler v. Foy, 546. 


See Tenants AND TENANCY. 


LARCENY. 


See Croat Action. 


LEASES. 


See Tenants AND TENANCY. 


LEGACY. 
See ADMINISTRATORS AND ExecvuTors. 


Wuts, construction of, 1, 2, 4, 5. 


“LETTER.” 
See Acency, 7. 
LICENSE. 
1, Case:—A railway company having a right, by virtue of its charter, 


to locate its road—bed on a certain portion of the land of B, he pro 
poses by letter, that if the company will refrain from such location, it 
may locate it over another portion of his land ; Provided it would « pen, 
grade and put in order a street, on that part in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but fail to open the street, 
&c., as late as September, 1871. The company become insolvent be- 
fore September, 1871, and execute a mortgage of its property. In 
September, 1871, B notifies the company, that unless the condition 
is performed within 15 days, he will re-possess himself of the land 
covered by the road-bed ; held, 
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(1.) That the opening, é&c., of a street was not a condition precedent 
to the exercise of the right to locate. 


(2.) That the proposition contained in B’s letter was not a mere license, 
revocable at will. 


(3.) That while at law no easement passed to the company, because 
an easement in land can be created only under seal, yet, the writing 
by which the defendant charged himself was binding within the stat- 
ute of frauds, and would be specifically enforced, and between the 
parties and to protect the rights of the licensee, this Court acting 
upon the familiar maxim of equity, that what ought to be done is 
considered as done, would consider that a grant of the easement had 


been made. 


2. A license, even under seal, (if it be a mere license) is as revocable as 
one by parol; on the other hand, a license by parol, coupled with an 
interest and founded on a valuable consideration, is as irrevocable as if 
made by a deed. 

8. The license specified above is of the latter class, 

4, The transaction may also be viewed asa contract, entitling either 
party to a specific performance. W. & 7. R. R. Co. v. Battle, 540. 


LIEN. . 


1. The wrongful refusal of a Court to permit a judgment-creditor to have 
execution on his judgment, does not operate (upon the abolition of such 





Court, pending an appeal from such refusal) to impair any lien ac- 
quired theretofore, ur which might have been acquired thereafter, but 
for such refusal, under the maxim actus legis nemini facit injuriam. 


2. Hence, where, after judgment obtained in 1861, and executions regu- 
larly kept up thereon, a motion was made by a judgment-creditor in 
1866, in one of the late County Courts for execution upon his judgment, 
which was wrongfully refused, and pending an appeal therefrom, such 
Court was abolished, it was held that one who purchased from the deb- 
tor pending the appeal, took the legal estate, but ‘subject to such lien 
as would have been acquired, had execution issued. 


a 


In such a case, if the judgment-creditor had not a complete lien upon 
the estate of his debtor, he had at least an inchoate lien, with a right to 
perfect it by issuing an execution; his proceeding to cause execution 
to be issued, constituted a lis pendens, of which every one is held to 
have had notice, and a party purchasing from the judgment-debtor, 
pending the proceedings, is considered as dealing with him under ex- 
actly the same conditions, and subject to the eame liens, as if the County 
Court had not refused an execution, and the same had been regularly 
issued. 
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4. 


5. 


2. 


= 


The creditor so delayed must be placed in statu guo, and as a corol- 
lary, any such purchaser is affected with notice by a presumption juris 
et de jure. 

The above-stated rule is founded on the maxim pendente lite nihil in. 
novetur, and is sustained by considerations of public policy. 
Brown, 556. 


Isler y, 


LIEN OF EXECUTION. 


See Conriict oF JURISDICTION. 


LIEN OF JUDGMENT. 


See SuppLementaL Procerpines, 1. 


LIMITATIONS, STATUTE OF. 


See Cromnat Proceepines. 


REGISTRATION. 


LIS PENDENS. 
See Lien, 3. 


MANDAMUS. 
1, 


Whether a mandamus can be used to try the title to an office, under 
any circumstances, quere ? 


But not being provided for by the C. C. P., it must, by virtue of sec. 
892. C. C. P., be governed by the former practice, and hence, must be 
moved for, and be made returnable in term time. Howérton v. Tate, 281. 


Mandamus is not the appropriate remedy to try titl€ to an office. 
Mott v. Tate, 214, n. 


Mandamus will not lie to compel the Treasurer to pay money on any 
claim against the State, until the same has been passed upon and a 
warrant issued by the Auditor for that purpose. 


When the Legislature has forbidden a warrant to be issued, claim- 
ant must apply to that bedy for redress, or institute proceedings 
in the Supreme Court. Bayne v. Jenkins, 356. 


To an action by mandamus instituted against the Justices of 
county, Conimissioners elected under the Constitution cannot be sub- 
stituted as parties, and this error is not waived by answer, but may be 
taken advantage of at any stage of the proceedings. 

A mandamus against the Commissioners of a county, should run 
against them as ‘‘a board,” and not against the individuals comprising 
such board. Thomas v. Commissioners of Carteret, 322. 
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MAINTENANCE OF BASTARDS. 


See BasTarpy. 


MARRIAGE. 


See Dower. 


MARRIED WOMEN. 


See Separates Estate. 


DoweERr. 


MEASURE OF DAMAGES. 
See Action Causine Deatn, 1. 


MAXIMS, &c., QUOTED. 

Actus legis nemini facit injuriam, 559. 
Consensus tollit errorem, 523. 

Nemo tenetur seipsum accusare, 109. 
Pendente lite nihil, &c., 563. 

Privatum incommodum publico bono pensatur, 145, 187, 221, 563. 
Qui tacet clamat, 508. 

Salus populi, suprema lex, 282. 

Ut res magis valeat, dc., 205. 
Vigilantibus non dormientibus, &c., 237. 
Tabula in naufragio, 182. 


MENTAL CAPACITY, 


. 
1. There is no formula by which Judges are bound, in charging upon 
the degree of mental capacity, sufficient to make a will. 


2. A charge that a testatrix must have had mind and intelligence suffi- 
cient, at the time she executed the will, to enable her to have a reason- 
able judgment of the kind and value of the property she proposed to 
will, and to whom she was willing it, is not erroneous, especially in a 
case where there was evidence of undue influence as well as incapacity, 
nor was it rendered erroneous, though given in connection with a refu- 
sal to give a prayer embracing in ipsissimis verbis, a definition of such 
capacity which had been approved by this Court. Lawrence v. Steel, 584. 


MILITARY ORDERS. 


See Amnesty. 
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MONEY BORROWED. 


See Intecat Consmperation, 5, 6, 7. 


MORTGAGE. 


1, Upon the execution of a mortgage, the mortgagor becomes the eguit. 
able and the mortgagee the legal owner, and this relative situation re 
mains until the mortgage is redeemed or foreclosed. 


po 


Until the day of redemption be past, the mortgagor has a legal right, 
and after, an equity of redemption. 


“ 


A mortgagor allowed to remain in possession, by the long acquies 
cence and implied approval of the mortgagee, is not a trespasser but a 
permissive occupant, and as such, is entitled to reasonable demand to 
terminate the implied license before an action can be brought to re 
cover possession. 


4. A purchaser of the mortgagor's estate under execution and (where he 
has leased,) his lessees are entitled to the right of the mortgagor. 
Hemphill v. Ross, 477. 


5. A Court of Equity will never decree a foreclosure of a mortgage until 
the period limited for payment has expired. It cannot shorten the 
time given, by express covenant and agreement between the parties, as 
that would be to alter the nature of the contract to the injury of the 
party affected. 


6. When a mortgage is executed, and it is stipulated that if the mort 
gagor, “shall well and truly pay and discharge said debts, according to 
agreement—the one-third part in three years, one-third in four years, 
and the remainder in five years from date, then the said deed to be 
void ; held, that the said mortgage cannot be foreclosed until the last 
period mentioned, viz: fi¥e years, 





7. Ifthe said deed had stipulated that the estate should be forfeited on 
the failure to pay the specified instalments of debts, then on said fail- 
ure the mortgagee could have called for his money or proceeded to 
foreclose. 


8. Where a bill to foreclose a mortgage is filed against several defend- 
ants, some of whom claim a portion of the lands described in the plead- 
ing under a prior mortgage, and they do not ask that the same be sold, 
held, that it is error to decree that said mortgaged premises be sold for 
the benefit of the said defendants. Harshaw v. McKesson, 266. 








MORTGAGOR AND MORTGAGEE. 


See EquirasLe JuRISPRUDENCE, 1. 
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NEGLIGENCE. 
See Carriers OF PASSENGERS, 


NEW STAY LAW. 
See Venve or Actions. 


NEW TRIAL. 


See Crimmnat ProceEpines. 


NOT GUILTY. 


See Cramnat Proceepines. 


NOTICE TO QUIT. 


See Tenants anp Tenancy, 1. 


NUL TIEL RECORD. 
See Jupement, 1, 2. 


Practice GENERALLY, 13. 


OFFICE. 


1, 


**The Governor shall nominate, and, by and with the advice and 
consent of a majority of the Senators elect, appoint all officers, whose 
offices are established by this Constitution, or which shall be created 
by law, and whose appointments are not otherwise provided for, and 
no such officer shall be appointed or elected by the General Assembly.” 
Section 10, Article 3 Constitution. 


The words contained in the above section of the Constitution, “‘whose 
appointments are not otherwise provided for,” mean provided for by 
the Constitution, and the words “no such officer shall be appointed or 
elected by the General Assembly,” are superadded as an express veto 
upon the power of the General Assembly, whether such office be estab- 
lished by the Constitution or be created by act of the General Assem- 
bly. 

A public office is an agency for the State; and the person, whose 
duty it is to perform that agency, is a public officer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the office itself, Nor is it 
material whether one act or a series of acts are required to be done. 


4. The Act of the General Assembly, passed April 6th, 1871, giving to 


the President of the Senate and Speaker of the House of Representa- 
tives, the power to appoint “all proxies and directors in all corpora- 
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tions in which the State has an interest,” creates a public office and 
fills the same by appointment of the Legislature. It is therefore up. 
constitutional. 



































5. The power of the General Assembly to repeal an act, which had beep 
passed since the adoption of the Constitution, and accepted by the 
Railroad Company as an amendment to their charter, discussed by 
Pearson, C. J. Clark v. Stanley, 59. 


6. Title to an office cannot be tried by mandamus. Mott v. Tate, 281, n. 


ORDERS APPEALABLE, 


See Issuzs, Settlement of. 


OVERDUE NOTE. 
1. A note founded upon an illegal censideration, payable one day after 
date, endorsed after one day from its date, cannot be recovered on by 
the endorsee. 


2. A note payable one day after date is due one day after date. Baucom 
v. Smith, 587. 





OVERSEER. 


An overseer who contracts to carry on a farm for the owner ata fixed 
salary for the year, is entitled to recover for the value of his services, : . 
where he quits his employer before the expiration of the year, because 
this employer sells out the plantation, stock and crop, and directs the 
overseer to remain and carry out the contract with the purchaser of 
the plantation. Woodley v. Bond, 396. | 


PARENT AND CHILD. 


1. Whena father is indebted to his children, and gives them property 
or money at their maturity or marriage, the presumption is that this 
is a payment of the debt, and not an advancement. This presumption 
is, however, liable to be rebutted by the facts of the case. 


+: ae ee? 


po 


If money is given toa son-in-law, under similar circumstances, or 
paid by the father-in law as surety, the same rule applies. 


8. Ifa father, while acting as executor, receives into his possession a 
number of slaves bequeathed to his children, and afterwards sells one 
of them, and retains and controls the others until their emancipation ; 
held, that in an action for an account for the hire of said slaves, é&c., it 
shall be determined, as a fact, whether he converted or intended to 
convert the slaves to his own use, or whether he held them as trustee . 
or bailee for his children. If the former, a debt is established, and 
the presumption above referred to applies—otherwise it does not. 
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) and 4. A trustee is generally entitled to commissions, but when a person is 
> Up. trustee by reason of his being executor, and voluntarily assummes 
control of a fund willed to minor children, he not being their guardian, 
been he is not entitled to commissions. 
the 5. A father is bound to support his children if he has ability to do so, 
| by whether they have property or not, and he is not entitled to any credit 
for such support in a settlement of accounts between them and himself. 
Le Poise 295 
PAROL TRUST. 
See Trust Esrares, 5, 6, 7, 8. 
PAROL ESTOPPEL. 
See Esrorret, 5, 6, 7, 8. 
fler 
by . 
PAROL EASEMENTS. 
See License. 
com 
PAY OF EXPERT WITNESS. 
See Expert, &c. 
ced 
8, f PAY OF JUROR ON CORONER’S INQUEST. 
= See Junor’s, pay of. 
he 
. PARTIES. 

1. When a demurrer is filed for want of a proper party, and from the 
facts presented by the pleadings, as in this case the matter is left in 
doubt, the Court cannot render judgment, but remand the cause. 

t 

: 2. Where a contract was made for the sale of land, and a bond was given 

~ - to make title upon the payment of the purchase-money, and a portion 
; of the purchase money being unpaid, an action was brought by the 
be vendor against the vendee, to sell the lands for payment of the balance 


_ due; held, that in such action, the wife of the vendee was not a proper 
party. if the marriage took place prior to March 2d, 1867; aliter, if the 
marriage took place subsequent to that time. 

¥ 8. The wife of a purchaser, who holds lands under a bond for title, has 

a contingent right f dower to the extent of the payments made by her 
husband. Bunting v. Fou, 193. 

4. In an action for an account against an executor, the personal repre- 

sentative and not the children of a deceased legatee, should be made a 

party. Hagler v. McCombs, 345. 
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PARTNERSHIPS. 





See Persona Prorerty Exemption, 3. 


PERSONAL PROPERTY EXEMPTION. 


1. 


The personal property exemption, provided for by Art. X of the 
Constitution and the laws, passed pursuant thereto, exists only during 
the life of the “homesteader” and after his death passes to his personal 
representative, to be disposed of in a due course of administration, 
Johnson v. Cross, 167. 


An execution debtor is entitled to a personal property exemption, 
notwithstanding an execution issued against his property, bore teste, 
before the adoption of the Constitution, if there was no levy made until 
after. Horton v. McCall, 159. 


Whether a partner, on a deficiency of partnership assets to pay part. 
nership debts, is entitled to a personal-property exemption of $500 out 
of such assets, in preference to the said debts, and whether if suck 
partner has individual property sufficient to cover such exemption, he 
shall be compelled to resort to that, are questions of great importance 
and deserving serious consideration, but as the facts out of which they 
arise are only set forth inferentially, this Court will net proceed to con- 
sider them but remand the cause to the end that the facts may be as 
certained and the rights of the parties declared. Burns v. Harris, 509, 


PLEADING. 
When a pleading shows that parties other than those of record, have an 


important interest in the decision of the cause, the omission to set out 
their names is an inexcusable error, as a complete decree cannot be 
made without their presence before the Court, and the Court cannot 
see under the general phrase “certain parties” who they are. Whitted 
v. Nash, 590. 


POWER OF ATTORNEY—RIGHT TO DEMAND. 


1, 


2, 





A defendant has a right at the return term of a summons in an action 
to demand of the plaintiff’s counsel, his authority for entering an ap- 
pearance. Rev. Code, ch. 31, sec. 57, Rule 16. 


If the demand for the power of attorney be made at the return term, 
it is the practice, and within the discretion of the Judge, to extend the 
time; if, however, such demand is not made at the proper time, and be- 
fore the right to appear has been recognized, it comes too late; unless 
there be peculiar circumstances tending to excuse the party for not 
making it in apt time. Reece v. Reece, 879. 

















PRACTICE GENERALLY. 











1. A statute is to be construed prospectively unless a contrary intention 
is clearly expressed therein. Therefore, where an action was com- 
menced on the 18th day of March, 1870, and subsequently the Legisla- 
lature passed an act changing the mode of procedure, it can have no 
application to such caus+, and the action must be tried according to 
the law existing at the commencement of said action. 


2. When an action under the old system was brought for goods sold 
ad delivered to the defendant, and he demurs thereto, if the Court 
overrules the demurrer, it would be irregular to grant a final judgment, 
but such judgment must only be interlocutory, and the inquisition of a 
jury is necessary to ascertain the value of the goods so sold after 
having the proofs of both parties to the action. ' Merwin v. Ballard, 
398, 

3. In an action to recover the possession of realty, the Court has the 
power to allow the defendant to file a bond for costs, at the second 
term after the answer has been filed; nor is it necessary that any of 
the defendants should sign such bond. Wall v. Fairly, 335. 

4. Ona motion made to vacate a judgment under the 133 section C. C. 
P., it is the duty of the Judge to find and state the facts, in order that 
his decision thereon may be revised by this Court. 


Sal 


*In such case, where one of the grounds was, that the action (which 
was commenced under the old system) had not been transferred in due 
time, a statement of the Judge that ‘‘the action was transferred within 
the time prescribed by law,” is not a sufficient fiading of the facts, but 
he shound have stated when the suit was transferred. Powell v. Weith, 
423. 

6. It is erroneous for a Superior Court to pronounce any judgment, if 
the facts are controverted, until the same have been ascertained in 
some of the modes provided for. Leggett v. Leggett, 420. 


Under the provisions of the C. C. P., an attachment is not the founda- 
tion of an independent action, but is a proeeeding in the cause, in the 
same action already commenced, and is an anciliary remedy and col- 
lateral to such action, 


~ 


8. Hence, a stranger to the action in aid of which the attachment is is- 
sued, has no right to intervene, and make himself a party thereto, 
though, upon proof of interest in the property attached, he may be al- 
lowed to make up a collateral issue of title. Zoms v. Wurson, 417. 


© 


“All acts and proceedings by or against @ county, in its corporate 
capacity, should be in the name of the Board of Commissioners.” Acts 
of 1868, ch. 20. 


10. An order to show cause, which is in the nature of an alternative 
writ of mandamus, ought not to be directed to the individuals composing 
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18, 


i 


the Board of Commissioners. It is only in the case of disobedience 
that they can be proceeded against individually. 


11. When an erroneous ruling is the ground for an appeal, an amend- 


ment cannot be allowed in the Supreme Court, which would defeat the 
cause of appeal. Askew v. Pollock, 49. 


12. Where a suit was brought in the name of A B Guardian, vs. C D,, 


and was stated on the docket in the name of A B, Gau., sometimes in the 
name of A B, and sometimes A B, Ex’r or Adm’r, and after the death 
of plaintiff, was suggested and his personal representative made a 
party it continued on the docket in the same name, until [ke was 
rendered, which was in favor of the plaintiff for debt and costs; held, that 
though the clerk as a mere index or memorandum, continued to state 
the case on the docket as it had stood before, yet as it was the same 
case, it was a judgment in favor of the personal representative. 


13. When a plaintiff in his complaint purports to set out a judgment be. 


tween certain parties, and defendant pleads nul tiel record, and it ap 
pears from an examination of the record, with reasonable certainty, that 
the judgment and record are the same, held to be sufficient. 


14. The Supreme Court cannot reverse the finding of a Judge below, 


upon the facts, yet they have a right to reverse his rulings upon the 
legal effect and operation of a record. 


15., After judgment, the statutes of amendment cure defects arising from 


“mistake in the name of any party or person, or for any informality in 
entering judgment, or in making up a record,” Rev. Code, ch. 3; and 
‘no variance between allegation and proof shall be material, unless it 
has misled.” C. C. P., sec. 128. Gibbs vy. Fuller, 116. 


16. Where a note was given in 1863, payable two years after date, and 


lo be paid in the current funds of the country, when due,” held, that the 
Act of 1866-67, which raises the presumption that all contracts to pay 
money, made during the war, were intended to be payable in Confede- 
rate money, cannot apply where the writing itself shows a different in- 
tent. When the contract is to pay so many dollars, evidence may be 
received to show that the real agreement was to pay in some other 
than Confederate currency. 


. When the makers of « note, given for the rent of land, set up asa 
defence to the action, that the payees in said note had no title to the 
land, and no right to lease the same, and it was replied, that the guar- 
dian of the real owners of the land had, since the lease was given, rati- 
fied the same by receiving payment, and had entered a retrazit in asuit 
brought against one of the occupants under the lease; je/d that such 
replication was sufficient to defeat the defence relied on. 


The mere fact that there is a paramount title outstanding, or a claim 
set up against the tenant by the true owner, will not authorize him to 
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dispute the title of his landlord. He must have been compelled to 
make some payment to the true owner, to avoid an eviction, and such 
payment is regarded as a payment to the landlord, and to be deducted 
from the rent. 


19. Where, in an action upon such note, one of the plaintiffs is intro- 
duced as a witness, and it is proposed to ask him whether he did not 
know the purpose of the lease; /eld, that such question is immaterial, 
as it could make no difference whether the plaintiffs knew, or did not 
know the purpose of the lease. McKesson v. Jones, 258. 


PRACTICE CODE. 


1, A summons issued from the court of one county cannot be made re- 
turnable unto the court of another. Howerton v. Tate, 431. 


2. Pending a motion to set aside an execution, and cause satisfaction of a 
judgment, upon which it was based to be entered upon record, a Judge — 
of the Superior Court, can in the exercise of a sound discretion, submit 
such issues of fact to a jury arising on conflict of testimony as he may 
deem proper, and this Court will not attempt to control its exercise, 


8. Under our present system, Courts of law and equity have been 
blended. 

4. When a Judge of the Superior Court has power to pass upon ques- 
tions of fact, in the administration of justice, and he becomes perplexed 
by aconflict of testimony he may and should enlighten his conscience by 
referring their solution to the determination of a jury, and in the mean 
time to cause the execution to be superseded. 

5. A jury is the appropriate tribunal to determine matters of fact ren- 
dered doubtful by contradictory evidence. 

6. A Judge may refer all questions of fact, which he can lawfully deter- 
termine to the decision of a jury. Moye v. Codgell, 403. 

4%. A claim for dower, under the Act of 1869, set up in 1872, the hus- 
band being still alive, cannot be sustained. 

8. A demand for dower is a special proceeding, returnable before the 
Clerk. 

9. On appeal to this Court, an undertaking of appeal must be sent up 
with the transcript. Felton v. Eliott, 195. 

10. Where the defendant, in an action of debt upon a promissory note, 
given in 1862, propose to prove that the consideration of the note was 
Confederate money, and that fact was admitted by the plaintiff in the 
action; Aeld, that such evidence was immaterial. 


11. Under the ordinance of 1865, and the Act of 1866-'67, a party to 
an action has a right to show that the consideration of the note sued 
on, was property, and the value of the property; and when money 
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was borrowed, to rebut the presumption of the law, by proving that 
it was not to be paid in Confederate currency, but in some other money 
or article. 

12. Evidence cannot be introduced to contradict or vary a written con. 
tract, except in the cases authorized by the Acts of 1866-67. The 
general rule of evidence to such contracts being still in force, with the 
exceptions stated. 

13. In an action which was commenced before the C. C. P., a defendant 
cannot claim by way of set-off or recoupment, nnliquidated damages ar- 
rising out of an executory contract. Terrell v. Walker, 244. 


14, Ifa suit be referred by an entry on the docket in these words, viz: 
“this case is referred to A B, who shall summon the parties before him 
and hear the case, and his award shall be a rule of Court,” and the re 
feree files a paper which he styles an award, in which he finds the facts 
and his conclusions as an award, whether it is to be treated as on award 
under a rule, or a reference under the C. C. P., the referee’s finding of 
the facts is equally conclusive, as are also his conclusions as to the law 
arising on the facts, except probably where he undertakes to make the 
case turn upon a question of law and clearly mistakes it. 


15. Where a guardian lent trust funde to a firm of which he was a mem- 
ber, and took their note payable to himself, although under the old sys- 
tem he could not sue at law, under the present system, by virtue of the 
conjunction of law and equity, a civil action upon such instrument may 
be maintained. 

16. Independent of this view, relief under the C. C. P., sec, 249, is ob- 
tainable on the principle that the cestui que trust may follow the trust 
fund into whose hands soever the funds may be found. 


17. Nor, in a suit on such note by the husband of the ward, to whom it 
had been assigned by the guardian, can it be objected that the guardian 
is not made party, as by virtue of sec. 63, C. C. P., persons severally liable 
may all or any be included as defendants. -- 


18. The objection that one of the wards is not made a party, induces the 
Court to modify the judgment of the Court below. Gudger v. Baird, 
438. 

19. The Act of the General Assembly of 1868-’69, chap. 251, requiring 
that the venue in actions against Railroad Companies, shall be laid in 
some county wherein the track of said railroad, or some of it, is situa- 
ted,” is not in conflict with sec. 7, Art. I, of the Constitution. The ju- 
risdiction of the Courts, and the venue of actions, have always been 
subjects of legislation. 

20. The “repeal of a statute shall not effect any suit brought before the 

repeal, for any forfeiture incurred, or for the recovery of any rights 

accruing under such statute.” Rev. Code, ch, 108, sec, 1. 
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21. The question as to where a case ought to be tried, is preliminary to 
the trial, and must be determined by the Judge. And this question 
can be as well tried on a motion to dismiss, (the facts being verified by 
affidavits) as upon a plea to the jurisdiction. Kingsbury v. C. R. R. 
Co., 284. 

22. Before this Court can vacate a judgment on the ground of excusable 
neglect, under C. C. P., sec. 133, it is the duty of the Judge of the Su- 
perior Court to find the facts as they should be set out in a special ver- 
dict. 

23. In cases arising under the new system, issues of fact cannot be heard 
befure this Court, and it can only review the law which His Honor be- 
low applies to the facts as found by him. Clegg v. The NV. Y. W. 8.8. 
Co., 391. 

24. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Court has no 
power, upon motion, to set aside such judgment and enter the cause 
upon the civil issue docket. 


25. Ifa party has merits and desires a new trial in the Superior Court, 
upon a matter heard before a Justice of the Peace, he must, by a proper 
application, obtain a writ of recordari as a substitute for an appeal. 
The writ of recordari and not certiorari is the proper remedy, the Jus 
tice’s Court not being a Court of record. 


26. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Superior Court 
has no power, on motion, to vacate such judgment and enter the cause 
on the civil issue docket. Ledbetter v. Osborne, 379. 


27. The principle that a tenant cannot dispute his landlord’s title is in 
full force, but a tenant was never prevented from showing an equitable 
title in himself, or any facts which would make it inequitable to use his 
legal estate to deprive him of the possession. 

28. For this purpose formerly, the tenant was driven into equity, but un- 
der the present system, the tenant, in such cases, can avail himself of 
such equitable defence by his answer. 

29. Ifsuch a defence cannot be set up in the Superior Court, it cannot 
be anywhere, as we have noseparate Courts of Equity. Turner v. Lowe, 
418. 


PRACTICE—CRIMINAL. 


1. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 


2. Where a matter involves the power of a Superior Court, and error in 
in its exercise, as where, in a capital case, a Judge improperly dischar- 
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ges a jury, and refuses to discharge the prisoner, the record of the 


Court below may be brought up for review by a writ of certiorari in'the 
nature of a writ of error. Art. 4, sec. 10 Const. 


a 
w 


In such case the proper course is to ask for a rule to show cause why 
the writ should not issue, and as a foundation for the order, the Court 
will require a petition in due form. 

4. Ina trial for a capital felony, the Judge, for sufficient cause, may dig. 
charge a jury and hold the prisoner for another trial; in which case 
it is his duty to find the facts and set them out on the record, that his 
conclusions upon matters of law, arising upon the facts, may be review. 


ed by this Court. 


It is the duty of a Judge to be personally present in Court, and to 
find judicially, the facts upon which his conclusione are based. Judi- 
cial power cannot be delegated. Where, therefore, a Judge is absent 
from the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does; held, to be error, and the prisoner in such case is 
entitled to his discharge. State v. Jefferson, 309. 


a 


PRACTICE—EQUITY. 


1. Where a judgment was obtained in a Court of law, and an injunction 
was afterwards issued to restrain the collection of it, which injunction 
was dissolved and judgment entered upon the injunction bond; held, 
that a motion to vacate the late judgment, upon the allegation that the 
original one had been satisfied by payment to the sheriff, could not be 
entertained. 

2. If such payment had been made, the regular and proper course 
would have been to plead the same, or have satisfaction entered upon 
the record, and not offer proof of payment upon a motion to vacate a 
regularjudgment. Council v. Willis, 359. 

8. Where n> final deceree has been rendered in a suit in the late Court 
of Equity, it must be proceeded in according to the practice of Courts 
of Equity existing when our present Constitutior was adopted. 


4, Under the furmer system, orders and decrees in such suits could only 
be made in term time. 

5. Where a petition for the sale of land was filed in one of the late 
Courts of Equity, no final decree having been rendered therein at the 
adoption of the Constitution, the Clerk of the Superior Court has no 
jurisdiction, and the Judge none except at term time, to hear and de- 
termine a petition” filed in the cause praying for a re-sale of the pro- 
perty. Greene v. Moore, 425. 

6. When a rule was taken upon the Clerk of the Superior Court, to 

show cause why he should not pay a certain sum of money decreed to 
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be paid out of funds in his hands, it is no answer to the rule to set forth 
facts tending to show that the origina! decree was erroneous. 


4. An error in a decree cannot be corrected or reviewed under a rule to 
show cause. To effect that purpose, regular proceedings must be insti- 
tuted, having that endin view. Long v. Cole, 381. 


8. Where a bill in equity was filed to foreclose a mortgage, and a final 
decree was obtained, the defendant, (the mortgagor,) cannot avail him- 
self, by-a suggestion, in the nature of a plea since the continuance, of 
the pendency of another suit in the District Court of the United States 
“to force him into bankruptcy. 

9. For Ist. It does not appear that both suits were for the same 
cause of action. 2d. A plea, puis darrein continuance, is not admissible 
in a Court of Equity. 3d. The case of a mortgagee is an exception to 
the general rule, and he may proceed on his mortgage, in Zguity, and 
on his debt, at Jaw, 4th. The matter which had existed so long, comes 
too late after hearing and decree. Wesson v. -Johnson, 189. 


PRACTICE—SUPREME COURT. 


1. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 


2. Where a matter involves the power of a Superior Court and error in 
its exercise, as where, in a capital case, a Judge improperly discharges 
a jury, and refuses to discharge the prisoner, the record of the Court 
below may be brought up for review by a writ of certiorari in the na- 
ture of a writ of error. Art. 4, sec. 10 Const, 


8. In such case the proper course is to ask for a rule to show eause why 
the writ should not issue, and as a foundation for the order, the Court 
will require a petition in due form. State v. Jefferson, 309. 


4. In old equity cases depending at the adoption of the Constitution, and 
brought here by appeal, if the facts are not found and set out, but the 
evidence fully satisfies the Court on which side the conscience and jus- 
tice of the case lies, it will proceed to hear and determine the same. 


5. In such cases, if this Court is satisfied that a note in possession of the 
wife of one, as a mere custodian, was obtained from her through the 
covin and cajolement of the maker, under pretence of a settlement, it 
will not decree a re-execution (the note being overdue) but an account 
of what is due thereon, and render a decree for such amount upon the 
principle of surcharging and falsifying. Turpin v. Herren, 519. 

Where it appears to this Court that the Judge. below, has, from the 
statement of the appellant, the objections of the appellee and his own 
notes, been enabled to make out a case containing the substantial mer- 
its of the controversy, the appeal will not be dismissed, although there 
was great irregularity in the proceeding below. 
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7. Nor will the appeal be dismissed, because the statement of the Judge 
below, (Judge Henry) was made out of the District in which the suit 
was tried (9th,) unless the record shows that the appellee demanded to 
be present, and that by reason of his absence, he was prejudiced, espe. 
cially when the error consists in the rejection of material and compe. 
tent evidence. 


8. This Court is disposed to extend liberality in matters of appeal-prac. 
tice, as the profession have not yet become familiar with the new sys. 
tem. Whiteside v. Williams, 123. 


9. The Supreme Court cannot reverse the finding of a Judge below, up- 
on the facts, yet they have a right to reverse his ruling upon the legal 
effect and operation of a record. 


10. After a judgment, the statutes of amendment cure defects arising 
from “‘ mistake in the name of any party or person, or for any inform. 
ality in entering judgment, or in making up a record.” Rev. Code ch, 
8; and “no variance between allegations and proof shall be material, 
unless it has misled.” C. C. P., sec. 128, Gibbs v. Fuller, 111 


11. A judgment appealed from must be affirmed in this Court, no error 
being assigned on the record, in cases where the statement as prepar- 
ed by the appellant has been returned with objectéons and the appellant 
had failed to apply to the Judge below, to give the parties a day to 
settle the case is prescribed by sec. 301, C. C. P. 


12. In such case, upon proper affidavit, an order will be made to the 
Judge to certify a statement, but if the Judge returns to such order 
that no application to settle the case had been made, the appellant is 
without remedy. 

13. Although issues, in old equity suits pending in this Court, have been 
settled and ordered here, if after a verdict on them, this Court ona 
careful examination of the whole case discovers that the full merits of 
the controversy cannot be determined th the issues so found, it will 
order any other issues it deems necessary to a complete determina 
tion. Lentile v. Hart, 421. 


14. Whether a partner on a deficiency of partnership assetts, to pay 
partnership debts, is entitled to a ; ersonal property exemption of $500 
out of such assets in preference to the said debts, and whether if 
such partner has individual property sufficient to cover such exemp- 
tion, he shall be compelled to resort to that, are questions of great 
importance and deserving serious consideration, but as the facts out 
of which they arise are only set forth inferentially, this Court will 
not proceed to consider them, but remand the cause to the end that 
the facts may be ascertained and the rights of the parties declared. 

Burns v. Harris, 509. 
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ludge 15. A decree ought in all, and must in cases of an equity character, 
2 suit arising under the C. C. P., declare the facts upon which the law is 
led to adjudged. 
espe- 16. In equity cases pending at the adoption of the C. C. P., this 
»mpe- Court can either try the facts or direct issues to be sent down, 
but usually adopts the latter course as in this case. Burbank v. 
pres. Wiley, 58. 
sys- 17. This Court has no power to order a certiorari without requiring 
bond and security thereon. Weber v. Taylor, 412. 
, Up. 18. On appeal to this Court, an undertaking of appeal must be sent 
legal up with the transcript. Felton v, Elliot, 195. 
See Copge-Pieapine, 16, 
ising 
= PERMISSIVE OCCUPANT. 
ch, See Morteace, 3. 
rial, 
POSSESSION, EFFECT OF, IN PLEADING, 
- See Esrorret, 3. 
par- 
lant 
to PRESUMPTION—JURIS ET DE JURE. 
See Lien, 4. 
the ‘ 
ler PRINCIPAL. 
tis See AGENoy. 
en PRIVY EXAMINATION. 
i 1, By section 9, chapter 37, of the Revised Statutes, “‘all conveyances in 
m writing by husband and wife for any lands, personally acknowledged 
oi before a Judge, &c., the wife being privily examined, &c., shall be as 
6 valid to convey the wife's estate in such lands as she may have, whether 
i in fee simple or otherwise, as if it were done by fine and recovery, and 
‘y if a commissioner be appointed under section 10 of said act, to take 
” such acknowledgment, privy examination,” &c., “it shall be as effectual 
if as if personally acknowledged before the Judge or County Court.” Re- 
)- vised Statutes, sections 9 and 10, chap. 37. 
¢ 2. Fines and recoveries are matters of record in the Court of Common 
: Pleas in England, and cannot be impeached collaterally in an action of 





ejectment, or vacated or set aside without some direct proceeding, in- 
stituted for that purpose. 
8. In this State, the acknowledgment and examination of a married wo- 
man before a Judge or County Court, as the law was in 1883, has the 
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force of, and is in fact, a record. She cannot be heard to impeach the 
truth of the record or vacate the same, although the examination was 
not separate and apart from her husband, and she was subject to the 
influence of his presence, and although she was not of sound mind and 
could not ‘“‘voluntarily assent thereto.” , 

4. Possibly: When the examination is taken by a commissioner, a mar 
ried woman may maintain a bill in equity, to cancel the deed on the 
ground of fraud, and a false certificate by the commissioners, Yet this 
assurance of title, and conveyance of recurd cannot be impeached col- 
laterally in an action to recover the land. 


5. This proceeding and reeord is not a mere deed, so far as a married 
woman is concerned, but is “an assurance of title by record.” It is not 
a mere probate for the sake of registration, but is a ‘“‘fine,” and puts an 
end to the matter. 


PROCESS. 


See Practice Greneratty, 7, 9, 10, 12. 
Practice-Copg, 7, 15, 18. 
Practice—Equity, 5, 6, 
PracticE—Supreme 2, 12, 17. 


PROPORTION. 


See Witt, Construction of, 3, 4, 5, 


FROXIMATE CAUSE. 


See Carriers or Goons, 5. 


PURCHASER. 


Where a deed in trust is made to secure certain specified debts, one of 
which is tainted with usury, and a purchaser buys at the trustee's 
sale for valuable consideration, and without notice of the illegality of 
the consideration of the said debt, held, that his title is not affected 
thereby. McNeill v. Riddle, 990 


PURCHASER OF MORTGAGOR’S INTEREST. 
See Morreageg, 4. 


PURCHASER AT SHERIFF'S SALE. 


See Suerirr, &c., 


PURCHASE-MONEY, APPLICATION OF. 


See ADMINISTRATORS AND Execurors, 19. 
























PURCHASE OF OVERDUE PAPER. 


See Intecat ConsmpERaTION, 38. 


QUANDO JUDGMENT. 


See Counter CLAM. 


\ 


QUERE ? 
(Acency.) Pinnix v. C. & 8S. C. R. R. Co., 34. 
(Contsrvotion or A Worp.) McLennan v. Chisholm, 100. 
(Movine ror Jupement.) State v, Wise, 120. 
(Porrt on Dower Act.) Sutton ». Askew, 172. 
(Wxo can Contest want or Consiperation.) Ivey v. Granbery, 228. 
(Rieut or Assicver To Suz 1x Forma Pauperis.) Osborne v. Henry, 354. 
(Vacatine Jugements.) Kirkman v. Dixon, 406, 
(Derrcrency or Assets.) Brandon ». Allison, 532. 
(Remepy or Exeovtion-Creprror.) Isler », Andrews, 71, 552. 


QUIT-CLAIM. 


See Insunction, 4. 


QUO WARRANTO. 
See Manpamus, 3. 


RAILWAY COMPANIES. 


See Carriers. 


REALTY, ACTIONS TO RECOVER. 


See Tenants anp TENANCY. 


REBELLION. 


See Intecat Consmperation, 1, 2, 8, 6. 
Amyesty, 1, 5. 


RECEIVER. 


1, The power to appoint a receiver is necessarily inherent in a Court 
which possesses equitable jurisdiction, and it is exercised when’ an 
estate or fund is in existence, and there is no competent person to hold 
it, or the person so entitled is in the nature of a trustee, and is mis- 
using or misapplying the property. The Code of Civil Procedure does 

not materially change the equitable jurisdisction of our Courts on the 

subject.—C. C. P., Sec. 215. 
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et 


On the principle of protection, a receiver may be appointed at an in. 
fant’s estate if it be not vested in a trustee; and when there is a mix. 
ture of property and the different interests of the parties cannot be as. 
certained until proper invoices are made, and a division effected under 
the direction of the Courts—Adams’ Equity, 352-53. 1. Parsons on 
Contract. Skinner v, Maxwell, 45. 


A Court of Equity has the power to appoint a receiver for the pur- 
pose of securing and protecting property, which is the subject of liti- 
gation. He is an officer of the Court and his possession of the pro. 
perty is the possession of the Court. He holds such property as a cus- 
todian, until the rightful claimant is ascertained by the Court, and 
then for snch claimant. 


A receiver cannot commence any action for the recovery of preperty 
without an order of the Court, and when such order is made, the action 
must be brought in the name of the legal owner, and he will be com- 
pelled to allow the use of his name upon being properly indemnified out 
of the estate and effects under the control of the Court. 

The power of a receiver to bring an action is regulated by the rules ofa 
Court of Chancery. An order to sue in his own name cannot be given 
by our Courts, and the United States Courts cannot confer upon him 
greater powers or priviliges as a suitor in the State Courts. Battle v. 
Davis, 252. 


RECORD, ESTOPPEL BY. 
See Esrorret, 1, 2. 


RECOGNIZANCE. 
See Crimmat Procerpines. 


RECORDARI. 
See Pracrice—Cope, 25. 


RECOUPMENT. 
See Fravup. 


Evipence, 2. 


REFINEMENT. 


See INDICTMENT, 8, 9. 


REGISTRATION. 
Between 1860 and 1865, there was no period when a deed made in 1860 


could not have been registered. Jsler v. Foy, 547. 
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REMOTENESS. 
See Carriers or Goons, 5, 


REMOVAL OF HOUSE. 


See CrrmmnaL Action, 


RETAILING. 


See Criwznat Action, 
INDICTMENT. 


RETAINING POSSESSION AFTER SALE. 


See Tenants anp Tenancy, 2. 


RETENTION OF GOODS. 


See Agency, 6. 


REVISED CODE CONSTRUED. 


Cuapr. 
Cuarp. 
Cuapr. 
Cuar. 
Cuap. 
Cuap. 
Cuap. 
Cuap. 
Crap. 
Cuap. 
Cuap. 
Cuap, 
Cuap. 
Cnap. 
Cuap. 


8. Gibbs v. Fuller, 116. 

35. State v. Wise, 120, 

1, Secs, 9, 10, 11. Kesler v, Smith, 154. 
108, Sec. —. Kingsbury v. C. R. R. Co., 284. 
101, Sec. 24. Nobles v. Langly, 287. 

62, Sec. 15. Froneburger v. Lee, 333. 

50, Sec. 15. Norton v. Edwards, 367. 

99, Sec. 58. Gore v. Masten, 372. 

$1, Secs. 57 and 16. Reece v, Reece, 377. 
88, Secs. 1, 2, 8. Cromartie v. Kemp, 382. 
71, Sec. 15. Green v, Wynne, 531. 

87, Sec. 30. Isler v. Andrews, 554. 

$1, Sec 180. State v. Parker, 624. 

24. Sec. 108. State v. Roseman, 635. 

12. State v. Beatty, 649. 


REVISED STATUTES CONSTRUED. 


Cuap. 


$7, Secs. 9, 10. Woodbourne v. Gorrell, 84. 


REVOCABLE AND IRREVOCABLE LICENSE. 
See License. 


RULE ON ATTORNEY. 


See Arrorney. 



















T44 INDEX. 





RULE, DEATH OF PARTY TO. 
See Suerirr, &c. 


RULE ON SHERIFF. 


See Suenirr, &c. 


RULES OF THE SUPREME COURT CONSTRUED. 
See Issues, Settlement of. 


SALE UNDER EXECUTION. 
See Suerirr, &c. 


SCHOOL HOUSE, INJURY TO. 


See Evipence—Carrinat, 16. 


SEPARATE ESTATE. 


The separate estate of a feme covert, is chargeable with her contracts, for 
money borrowed with the assent of her trustee, upon the credit and for 
the improvement of such estate, although the estate is not charged by, 
or referred to, in the contract. Withers v. Sparrow, 129. 


SETTING ASIDE VERDICT. 


See Crmanat PRoceepines. 


SETTLEMENT OF ESTATES. 
See Jurnispiction—Proxsate Courts, 1, 2. 


SETTLEMENT OF ISSUES, ORDERS ON, NOT APPEALABLE. 
See Issuxs, Settlement of. . 


SET OFF. 
See Counter Ciam, 


SHERIFF, RIGHTS AND DUTIES OF. 


1, A sheriff, on a sale by him under execution, can demand cash of the 
purchaser, and on his refusai to pay it (even though such purchaser, as 
an execution-creditor, is entitled to the proceeds of sale, less the cost, 
and offered to pay cash to the amount of the costs and entered satis- 
taction for the residue) may immediately resell. 


2. Whether a sheriff so acting, arbitrarily, does not subject himself to 
an action, guere. 
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8. It seems that on a rule against a sheriff at the instance of such bid- 
der to show cause why he should not execute a deed, the purchaser at 
a re-sale of the property ought to be made a party. 


4. And, on the death of such sheriff, by virtue of the provisions of the 
Revised Code, chap. 37, sec 30, the rule should be served on his suc- 
cessor. 


5. Before such successor can be required to convey to such first bidder, 
he is entitled to demand clear and conclusive evidence that a sale was 
made by his predecessor, and also that the price was paid to him. 


6. The natural evidence thereof is the return, though it seems that 
other evidence may be received. Isler v. Andrews, 553. 


SHERIFF, SALE BY. 
See Suenirr, é&c. 


SILENCE. 


See Esrorret, 5. 
AGEnoy, 6. 


SIMPLE CONTRACT-CREDITOR, RIGHT OF. 
See Apm’s. and Exr’s., 15, 16. 


SPECIAL PROCEEDING. 


1, A demand for dower is a special proceeding, returnable before the 
Clerk. Felton v. Elliott, 195. 


2. A petition to make real estate assets, is a special proceeding, and is 
properly brought before the Judge of Probate. Badger v. Jones, 305. 


SPECIFIC PERFORMANCE. 
See Licensg, 4. 


STATE NOT ENTITLED TO APPEAL. 
See CramanaL Proceeprnes. 


STATE NOT ENTITLED TO NEW TRIAL. 
See Cramanat Procxepines. 


STATUTES, CONSTRUCTION OF. 
1. To give operation to the maxim leges posteriores, priores contrarias 
abrogant, the latter law must be in conflict with the former, therefore, 
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when a later statute is almost in ipsissimis verbis with a former one, 
held, that there was no repeel of the former. 

2. The statute, Rev. Code, chap. 1, secs. 9, 10, 11, is not repealed by 
Acts 1868-99, chap. 118, secs. 70, 71, 72, 114. Kesler v. Smith, 154, 


STATUTES CONSTRUED. 
Acts (Contempt) 1868-69, Chap. 177, Par. 8. 
Kane v. Haywood, 1. 
Acr (Process Acarnst Counties) 1868, Chap. 20. 
Askew v. Pollock, 49. 
Act (R. R, Proxres) 1870-71, Chap. 283. 
Clark v. Stanly, 59. 
Acts (Exonance or Bonps) 1859, 1861, 1870. 
W., C. & R. R. R. Co. v. W. R. R. Co., 90. 
Acr (Croumat Procepure) 1868-69, Chap. 178. 
State v. Matthews, 106. 
Acts (Arson—PunisuMEnT For) 1868-69, Chap, 167—1870-"71, Chap. 222. 
State v. Wise, 120. 
Acr (Amvyesty) 1866-67, Chap. 3. 
Franklin v. Vannoy, 145. 
Acts (Insury Causine Deata) 1868-69, Chap. 113, Secs. 70, 71, 72, 114. 
Kesler v. Smith, 154. 
Acts (Dower) 1866-’67, Chap. 54, 1868-69, Chap. 93. 
Sutton v. Askew, 172. 
Wesson v. Johnson, 189. 
Bunting v. Foy, 193. 
Felton v. Elliott, 195. 
Acts (Homestgap) 1868-’69, Chap. 137. 
Watts v. Leggett, 197. 
Aots (Scatz) 1866-67, Chap, 50. 
Terrell v. Walker, 244. 
King v. W. & W. R. R. Co., 277. 
Bank v. Britton, 365. 
Act (Banxrvupt) March 2d, 1867. 
Whiteridge v. Taylor, 273. 
Clerk’s Office v. Bank, 214. 
Aots (Venue) 1868-69, Chap. 257. 
Kingsbury v. Chatham R. R. Co., 284. 
Aors (Satz sy Hem) 1868~-'69, Chap. 113. 
Badger v. Jones, 305. 
Aots (Power or Mayors) 1868-’69, Chap. 178, Sub-chap. 2. 
State v. Pender, 313. 
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Acts (Conveyance or Convicts) 1869-"70, Chap. 180. 1870-71, Chap. 
124, Section 3. 
Taylor v. Adams, 338. 


Acts (Kitiine Stock) 1856-’57, Chap. 7. 
Battle v. W. & W. R. R. Co., 343. 


Acts (Auprtor’s Warrant) 1868-69, Chap. 270, Sec. 71. 
Bayne v. Jenkins, 356. 


STATUTES, INTERPRETATION OF. 


1. To give operation to the maxim /eges posteriores, priores contrarias 
abrogant the latter law must be in conflict with the former, therefore, 
when a latter statute is almost én ipsissimis verbis with a former one, 
held, that there was no repeal of the former. 


2. The statute, Rev. Code, chapter 1, sections 9, 10, 11, is not repealed 
by Acts 1868-'69, chapter 113, sections 70, 71, 72, 114. Kesler v. 
Smith, 164. 


STATUTES OF LIMITATIONS. 
See Crnanat PRocEEDINGS. 


STATUTES UNCONSTITUTIONAL. 


See ConstiruTionaL Law. 


STIPULATIONS. 


See Conpit1ons PRECEDENT. 
Juper’s Cuaree, 1. 


SUBJECT OF LARUENY., 
See Croanat Actions. 


SUPERIOR COURTS. 


See Practice—Svurgerior Courts. 
JURISDICTION—SuPERion Courts. 


SUPREME COURT JURISDICTION. 
See Practice—Surrems Court. 


SUPREME COURT, PRACTICE IN. 


See Practice rv Supreme Covert. 
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SUPPLEMENTARY PROCEEDINGS. 





1, Where a debtor executes a deed in trust to a trustee to secure certain 
debts therein mentioned, and after the registration of the deed, a cred. 
itor obtains judgment and has the same duly docketed ; the judgment 
under the provisions of C. C. P., sec. 254, 503, is a lien upon the equit. 
able estate of the debtor. 


2. The lien thus acquired cannot be enforced by a sale under execution, 
In order to sell an equitable estate not liable to a sale under execution, 
the plaintiff in the execution must resort to his action (as formerly, 
to bill in equity,) to ascertain the rights of all parties interested and to 
enforce his lien. 


3. The purpose of the C. C. P., secs. 264, 266, was to give a remedy by 
“Proceedings Supplemental to Execution,” to a plaintiff only in case 
the defendant had no known property liable to execution, or to what 
is in the nature of execution, proceedings to enforce a sale to satisfy 
the debt. 


4. Supplemental pruceedings may be commenced before the sale of the 
property levied on, on affidavit, or other proof of its insufficient value, 
But no final order can be made, appropriating to the creditor any pro- 
perty discovered, until the property previously levied on has been ex- 
hausted. McKeithan v. Walker, 95. 


SURETY. 


1. Ifa creditor enters into any valid contract with a principal debtor, 
without the assent of the surety, by which the rights or liabilities of 
the surety are injuriously affected, such contract discharges the surety. 
Mere delay on the part of the creditor to sue for or collect the 
debt, or even his refusal to do so, when requested by his surety, or his 
express promise of indefinite indulgence, does not discharge the surety. 


2. When a creditor held a note given in 1859. and the principal debtor 
proposed to pay the same in Confederate money in 1863, which the 
creditor declined to receive, but made an agreement that if the debtor 
would postpone the payment interest should cease “from that time un- 
til a demand ;” Aeld, that such an agreement did not amount to for. 
bearance for any definite or specified time, nor increase the risk of the 
surety in any way, and could not therefore discharge him from liabil- 
ity. It would seem that if the agreement had been to forbear until 
the end of the war, it would have been nudum pactum, and therefore 
not binding. Deal v. Cochran, 269. 


SURVEY, WARRANT OF. 


See Cromnat Actions. 
Fravup, 7. 
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TAXATION. 
1. The Commissioners of a county have no right to exceed the double of 
the State tax, except: 
(1.) To pay debts of the county, legally contracted before the adop- 
tion of the Constitution. 
(2.) When the tax is for a special purpose, and has been allowed by 
an act of the General Assembly. Simmons v. Wilson, 336. 


2. The General Assembly have an unlimited right to tax all persons 
domiciled within the State, and all property within the State, except 
so far as this right has been limited by the provisions of the Constitu- 
tion, either by express words or by necesssry implication. 


8. The General Assembly has, under this general power, the right to 
tax legacies, collateral descents, &c., and when such tax is imposed 
upon the succession, or on the right of the legatee to take under the 
will, the power is not restrained or limited by the provisions of the 
Constitution relative to the tax on property. 

4. Therefore, the Revenue Act of 1870-"71, imp»sing a tax or. legacies, 
&c., is not unconstitutional, yet it cannot be retrospective in its char- 
acter. Pullen v. Commissioners, 361. 


TAXES. 


See TAxXaTIon. 
InpEx To APPENDIX. 


TENANTS AND TENANCY. 


1, Where a person had become tenant from year to year to a mortgagor, 
before the execution of the mortgage deed, in which three, four and 
five years had been given for the payment of equal instalments of the 
bonds secured by it, and afterwards had become the tenant of the 
mortgagor's right of redemption, it was held, that though four years 
had elapsed from the date of the mortgage, and no payment had been 
made on the bonds, yet the mortgagee could not recover the possession 
of the land from such tenant without giving him a reasonable notice to 
quit ; and further that he was not bound to give him six months notice 
because of his attornment to a landlord other than a mortgagor. Hem- 
phill v. Giles, 512. 


2. A bargainor in a deed in trust, containing « stipulation, for the re- 


tention of the possession of the land conveyed, until sold under the 
terms of the trust, who holds possession after a sale of the premises by 
a trustee is not such a tenant as comes within the purview of the Land- 
lord and Tenant Act (acts of 1868-’69, chap. 156) and hence proceedings 
cannot be taken under that act.to evict him. 


8. The act was only intended to apply to a case in which the tenant en- 
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tered into possession under some contract of lease, either actual or im. 
plied with the supposed landlord or with some person under whom the 
landlord claimed in privity or where the tenant himself is in privity with 
some person who had so entered. 


4, This construction excludes from the operation of the act, two classes, 
viz: vendees in possession uuder a contract for title and vendors re. 
taining possession after a sale, though such persons are certainly ten- 
ants at will or sufferance for some purposes and frequently so styled. 
McCombs v. Wallace, 587. 


TESTAMENTARY CAPACITY. 


See Menrat Capaciry. 


“TITLE,” EFFECT OF WORD IN PLEADING. 


See Esrorret, 2, 3. 


TITLE IN FORCIBLE TRESPASS. 
See Evivence—Crnanat, 16. 


“TIME.” 
See CrrmamaL PrRoceepines. 


TRIAL BY JURY. 


In all actions under the C. ©. P., where legal rights are involved, and 
issues of fact are joined by the pleadings, the plaintiff is entitled te a 
trial by jury, and cannot be deprived of this right, except by his con- 
sent, Andrews v. Pritchett, 38'7. 


“ TRICK.” 
See Crmmat Action. 


TORT—HOMESTEAD. 


A homestead and personal property exemption, under Art. X, of the 
Constitution and the laws passed in pursuance thereof, cannot be soid 
under an execution, issued upon a judgment rendered, in an action e 
delicto, Dellinger v. Tweed, 206. 


TORTS. 
See Tort—Homesteap. 


TREATY OF PEACE. 
See ConpiT1on PRECEDENT. 
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TRESPASSER. 


the See Morteace. 
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nee TRUSTS AND TRUSTEES. 

re 1, A trustee in the execution of his trust, is bound to carry out honestly 
ten- and faithfully the purposes contemplated by the grantor, to keep an 
ed. account of receipts, disbursements, &c., and be ready to produce his 


TRUST 








re 
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accounts, when required by the parties interested in the estate. 


Where the facts connected with the management ofa trust estate, 
are in dispute, and the rights of the parties cannot be readily ascer- 
tained without an account, in such case the rule adopted by Courts of 
Equity, is a reference to the Master, and if there is dissatisfaction with 
the report, the matter may be brought before the Court by proper ex- 
ceptions. Martin v. Wilbourne, 321. 


ESTATES. 


When the legal estate in land is not conveyed, a trust cannot be 
raised by parol even founded on a valuable consideration and though 
followed by actual occupancy and the erection of valuable improve- 
ments. Frey v. Ramsour, 466. 


TURKEY. 
See Crranat Actions. 


TWO JOINTLY INDICTED FOR RETAILING. 


See CamevaL Actions. 


UNITED STATES COURT, EFFECT OF ITS PROCESS. . 


See Conriict or JURISDICTION. 


UNDUE INFLUENCE. 
See Menrat Capacity, 2. 


“UBERRIMA FIDES.” 
See Esrorret, 8. 


VARIATION OF CONTRACT. 
See Jupcz’s Cuarge, 5, 6, 7. 











752 





VENDOR AND VENDEE. 


1, A vendor who contracts to convey upon payment of the purchase money 
is, as between the parties, a mortgagee. 

2. Itis well settled that a mortgagee possesses two remedies which he 
may prosecute at the same time,namely, one in personam the other 
in ren to subject the mortgaged property to its payment by foreclos. 
ure. 

8. A resort to the first does not amount toa waiver of the second, or 
vice versa, 

4. The two actions are not for the same cause and a different relief is ob- 
tained in each, and this continues to be the case, notwithstanding that 
a single Court grants all the relief which was formerly sought in two, 
Ellis v. Hussey, 501. 


VENUE OF ACTIONS. 
1. The Act of the General Assembly of 1868-69, chap. 257, requiring that 
“the venue in actions against Railroad Companies, shall be laid in some 
county wherein the tract of said Railroad, or some of it, is situated,” 
is not in conflict with sec. 7, Art. I, of the Constitution. The juris- 
diction of the Courts, and the venue of actions have always been sub- 
jecte of legislation. 


2. The “ repeal of a statute shall not affect any suit brought before the 
repeal, for any forfeiture incurred, or for the recovery of any rights 
accruing under such statute.” Rev. Code, ch, 108, sec. 1. 


8. The question as to where a case ought to be tried, is preliminary to 
the trial, and must be determined by the Judge. And this ques- 
tion can be as well tried on a motion to dismiss, (the facts being veri- 
fied by affidavits) as upon a plea to the jurisdiction. Kingsbury v. 
Chatham Railroad Co., 284. 


4. A writ issued from the Superior Court of one county cannot be made 
returnable into the Superior Court of another county. Howerton v. 
Tate, 441. 7 


VERDICT. 
See Crmanat PRroceEpines. 


WAIVER OF REMEDY. 
See VEeNpDoR anD VENDEE. 


WAIVER OF TORT. 
See Junispicrioy—Suprriorn Court, 1. 
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WAR. 
See Intecat Consiperation, 3, 5, 6. 
Amyesty, 1, 5. 


WARRANTY. 


1. In an action for deceit and false warranty, after evidence by plaintiff 

that he discovered the alleged unsoundness (glanders) early next morn- 

ing after the sale, it is competent, by way of impeaching such testi- 

mony, for the defendant to prove by a witness that he and plaintiff 

lived in a very small village, [Boone] and within fifty yards of each 

other. and that he (witness) did not hear of the alleged unsoundness 

until some ¢wo weeks after the sale. 
Evidence, by way of dialogue, in haec verba :— 

Plaintiff :—‘*What will you take for your mule ?” 

Defendant :—‘“‘One hundred and twenty-five dollars.” 

Plaintiff :—‘“I can’t give $125, but if it is all sound and right I will give 
you $100. 

Defendant :—It is all sound and right, and I will take $100 if you will 
pay the money down.” 

Plaintiff :—‘I cannot pay the money all down, but will pay $25 down 
and give my note and security for the balance.” 

Defendant :—“I agree; here’s your mule.” 

—Does not per se constitute a warranty, but is only evidence for the jury, 
to be weighed by them in connection with the surrounding cireum- 
stances of the transaction. 


8. Among these circumstances may be considered the tone, looks, ges- 
tures and the whele manner of the transaction. 


4. The doctrine upon special contracts of personalty and the point 
whether the question of warranty is to be decided py the Court or left 
to the jury with the proper instructions, has been too long and too 
thoroughly settled in this State, to be now overturned by decisions in 
other Courts, and this Court is satisfied with the reasoning and adheres 
to the former decisions, Horton v, Green, 596. 


p 


WARRANT OF JUSTICE. 
See Crruanat Proceernes. 


WARRANT OF SURVEY. 


See Croanat Actions. 


WIDOW. 
See Dower. 
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WILLS. 

A paper writting, written in any form, whether as a deed or gift, deed 
poll or indenture, may be propounded as a will, and operates as such 
if it appears to have been the purpose of the maker of such instrument 
that it should take effect after his death. The words, “I give at my 
death,” are operative words, and evidence testimentary intent. Belcher’s 
Will, 51. 


WILLS, CONSTRUCTION OF. \ 


1. A will is made in these words: I direct that my debts and funeral 
expenses be paid. I will and bequeath to my son, Peter A. Summey, 
twenty-five hundred dollars. I will and bequeath to my wife, Harriet 
Caroline, my house and lot in Lincolnton in which I now live, my plan- 
tation about a mile from Lincolnton, and my household and kitchen 
furniture, for and during her natural life, and a sufficient quantity of 
property or money foi a years support for herself and family. I also 
will absolutely to my wife the following slaves, Sophia,dc., also all the 
balance of my estate both real and personal, with the remainder after my 
wife’s death, in my house and lot, plantation and household and kitchen 
furniture, to be equally divided between my children George L. Sum. 
mey, Caroline Dasenberry, Barbara Alexander and Peter A. Summey, 
with the understanding, that the negroes I have already given to my 
son George shall be taken into account in said distribution, * * * 
* * * held, that the leading idea in the testator’s mind was to 
make all of his children equal with an advantage to his son Peter A. 
Summey, to the extent of $2,500. 


2. The will having been made in September, 1864, when Confederate 
money had become so depreciated as not to deserve the name of a cur- 
rency; to construe the legacy to Peter as payable in Confederate 
currency #ould be to “mock” the legatee, therefore, held, Peter's 
legacy must be estimated at its nominal value in good money. 


8. On the other hand, the major part of the testator’s estate having con- 

- sisted of slaves which were lost by emancipation, it would not carry 
out the testator’s intention to pay Peter’s legacy in full, and leave 
nothing for the other legatees, therefore held, that Peter’s legacy must 
abate proportionally. 

4. The rule of proportion is: To ascertain the value of the whole estate 
at testator’s death, and the proportion that Peter’s legacy of $2,500 
bore to that sum, is the proportion it bears to the estate as reduced. 4 


5. After deducting the sum due Peter on his legacy, as thus abated, the bal- 
ance is to be divided into three parts, between the daughters and Peter 
unless George shall elect to bring his advancements into hotchpot, in 
which case the remainder must be divided into four parts. Alezander 


v. Summey, 578. 
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6. Where a Judge, in response to a prayer for special instructions, com- 
plied strictly therewith, in cannot be error. More especially, when his 
charge is quite as favorable as the testimony warrants. 


7. Whether under the words “my plantation,” used in a will, all lands 
contiguous to the home.place of the testator, will pass, quere. MeLen- 
nan v. Chisholm, 100. 


WITNESS. 
See Jupcr’s CHARGE. 
Experts, &c., 











